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PREFACE 


A STUDY of the constitutional philosophy of a mem¬ 
ber of the Supreme Court of the United States today 
is opportune. All over the country people are inquiring 
into constitutional problems as never before. There has been 
such an enormous transformation in the thought of the 
people about the proper function of government, with the 
view in some quarters that a wide departure from estab¬ 
lished American traditions of government in recent years 
has been made, that there are perhaps more government- 
minded people today than ever before. 

One other period in constitutional history is comparable 
to the present. Before 1875, the dominant theory of govern¬ 
ment was to the effect that it was not the proper function 
of the legislature to interfere with private interests in purely 
economic and trade practices. For fifty years under the 
operation of the doctrine laid down in the Dartmouth College 
case, private interests had been freely exerting themselves, 
ever growing in power and audacity. There came a time 
after 1875 when in spite of governmental theory these 
interests had to be halted, people had to be protected, and 
they were protected. Limits were placed upon Marshall’s 
doctrines in the great College case. Then it was suggested that 
legislatures might have the power to regulate business but 
that power to regulate could not be delegated to expert 
commissions, again, because of our theory of government. 
But again theory had to give way to social justice. 

Today we have reached the point when similar questions 
are raised. Mr. Hoover vetoed the Tennessee Valley project 
because it was not the proper function of the government, in 
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his opinion. Mr. Roosevelt signed the bill because, in his 
opinion, it was a proper governmental function. Government 
today has not only engaged in functions which were formerly 
thought to be outside the sphere of government, but the old 
argument that the legislature cannot delegate its legislative 
power is being urged with new enthusiasm. 

In the last quarter of the nineteenth century, the Supreme 
Court, dictated to, perhaps, by necessity, ushered in a brief 
period of collectivism in American jurisprudence in order to 
protect American civilization from itself. Will the Court 
today rise to the occasion and as wisely aid in the solution 
of the great problems before the country? 

In the present volume, the intention is to show something 
of the influence of Chief Justice Waite in the solution of 
the constitutional problems which faced America in that 
other great crisis of our history—the Reconstruction Period. 
This is done largely from the letters, public papers, and 
judicial utterances of the Chief Justice himself. All known 
original sources have been consulted as well as leading 
secondary works. Access has been had to several thousand 
hitherto unpublished letters, as well as a considerable quan¬ 
tity of private papers, scrapbooks of newspaper clippings, 
expense books, etc. The author entertains a humble hope 
that students of history and government and the general 
reading public may find it worth while to think upon the 
contributions of a Chief Justice who was thought to be 
conservative and liberal, a states-rightist and a nationalist, 
a friend of the “interests” and an anti-corporationist. Here is 
the story of a lawyer of ordinary attainments, with no prior 
judicial experience, who became a great administrator, and 
a judge of recognized ability. 

Special thanks are due to Morrison R. Waite of the 
Cincinnati bar, a grandson of the Chief Justice, without 
whose valuable aid much of the information could not have 
been obtained. Miss Maria Waite of Toledo, Ohio, a grand¬ 
niece of the Chief Justice contributed valuable papers and 
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letters. Professor Robert E. Cushman of Cornell University 
under whose direction the work was begun made many 
valuable suggestions in the preparation and interpretation 
of the materials. And Professor Edward S. Corwin of 
Princeton University read and ably criticized the manuscript. 
To all these I extend thanks. 
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CHAPTER I 


EARLY YEARS 

“The student of political history often finds his most 
reliable information in the private correspondence of 
public men. Words written in the confidence of per¬ 
sonal friendship are rarely other than truthful and I am 
always glad to see new publications of this character.” 

—Chief Justice Waite. 

T he study of constitutional law through the lives of 

those who have interpreted and developed it is a useful 
and fascinating task. The Founding Fathers, although 
men of vision and renown, did not, of course, visualize the 
wonderful success of their plan of government. Certainly, 
they could not have foreseen the development which the 
weakest of the three departments, the judiciary, has under¬ 
gone. Great as was their wisdom and complete as has been 
the success of their plan of government, the greatness of 
that success can be appreciated more readily through a study 
of the lives of those, who, through the years, have molded 
our society and its government into the pattern which now 
characterizes it. The lives of these men are so intertwined 
with the history of the Supreme Court and the development 

of constitutional law that one cannot be understood apart 
from the other. 

The character and eminence of the Court have necessarily 
depended upon the men who have composed it. In all the 
140-odd years of the Court’s existence, only seventy-six men 
have sat upon the bench. There have been eleven Chief 
Justices. While some jurists have served for brief terms. 
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Justice Trimble serving only two years, no less than twenty- 
five have served for more than twenty years and eight have 
served for more than thirty years. These facts have an 
important bearing upon the work of the Court, insuring as 
they do a continuance of tradition and making for con¬ 
servatism. 

In beginning this brief study of Chief Justice Waite, it 
should be remembered that his tenure on the bench was brief 
as compared with other jurists (1874-1888). He has not 
been considered one of the most brilliant of the Chief Jus¬ 
tices. Waite has been considered generally as a conservative. 
He has also been designated a “big business” judge and 
as a “railroad” appointee. Gustavus Myers says “In official 
circles it was well known that the interest which had chiefly 
pushed him was the powerful Vanderbilt family.” As proof, 
the fact was offered that President Grant had some ten 
years later borrowed $150,000 from Vanderbilt to travel 
around the world, and the further fact that Waite’s former 
law partner, with whom Waite had had no official connection 
for fifteen years, was the director of a railroad. There is 
no authoritative evidence of the truth of this charge and 
certainly Waite’s first great decision in Munn v. Illinois was 
not in favor of the “interests.” He was a plain man, of much 
wisdom, and few pretenses. The fact that he presided over 
the highest judicial tribunal in the land during the turbulent 
days of reconstruction entitles him to a careful appraisal of 
his opinions and to a high place in American history. 

His career covered seventy-two years of one of the 
important periods in American development. Born in 1816 
in the “era of good feeling,” Chief Justice Waite saw the 
rise and fall of Jacksonian Democracy. He saw and took an 
interest in the development of the slavery issue and the com¬ 
promise “designed by master statesmen.” His college expense 
books have many notations of the purchase of speeches of 

1 Gustavus Myers, History of the Supreme Court, 538. 
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Webster, Clay and others on the great topics of the day. He 
lived in the period of uncertain political alignments, saw the 
rise of coalitions and the Liberty Party; the beginnings of 
Republicanism, secession, war; abolition and the Emanci¬ 
pator; reconstruction, oppression and the triumphant return 
of justice and reason. In some of these events he played an 
important part. 

Through the social and political changes which he wit¬ 
nessed he slowly and steadily rose into prominence. The 
America of 1888 was greater than that of 1816. The storms 
which “split the rafters” left the foundations of the state 
intact and the history of the nation was enriched by the 
character of the great Lincoln. The country had survived civil 
war, panics and scandals, though not without its traitors, and 
by 1888 it was launched upon a new period of regeneration 
and development. The record indicates that Waite played a 
part in this development. 

There is a trite saying that no man is responsible for his 
ancestors. It is quite as true that one’s ancestors are at least 
partially responsible for him. It is certainly true that we 
often estimate men by rank, by what has been termed the 
“accidents” of their place and conditions in life. The true 
merits, however, of every life are to be found in the man 
himself. Nevertheless the inquiry into the possible traits 
which a Chief Justice may be said to have inherited is not 
an unworthy or unprofitable quest. Let us therefore interro¬ 
gate the records concerning Waite’s ancestry. 

The first of the American Waites, to whom belonged the 
family of the Chief Justice, was Richard Waight who settled 
at Watertown, Massachusetts, sometime before 1641 and 
who died there on January 16, 1688/9. He was a farmer of 
humble origin. His son, Thomas, born March 3, 1641, had 
a son, Thomas, born in 1677. This second Thomas moved 
to Lyme, Connecticut, where he married Mary Bronson, a 
g^randdaughter of Matthew and Annah Wolcott Griswold, 
this marriage connected Waite with the most influential 
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families of the Province, the Bronsons and Griswolds. Dis¬ 
tinction of rank was extravagantly respected at that time 
and Waite had taken his place among the “first” families of 
southern Connecticut. The line descended, then, through 
Thomas’ son, Richard, to Remick and Henry Matson Waite, 
the father of the Chief Justice.^ 

It has been said that Chief Justice Waite traced his an¬ 
cestry through the persons mentioned here to Thomas Waite 
who signed the death warrant of Charles I, that is, that 
Richard the Immigrant was the son of the Regicide.® This 
has not been confirmed and there is considerable doubt of the 
accuracy of the statement. Certainly Chief Justice Waite 
himself never authorized the statement. However, the evi¬ 
dence, though scanty, does seem to be in favor of Thomas 
the Regicide. 

D. Byron Waite in his A Genealogical Sketch of a Branch 
of the Wait or Waite Family of America (1893), although 
dealing with the wrong branch of the family except at the 
very beginning, says on page 2 that Richard, Gamaliel, and 
Thomas, brothers, came to Boston in 1634. They were cousins 
of Thomas the Regicide. He then mentions Richard of 
Watertown whose connection with the Chief Justice is not 
in doubt. It would be very easy to confuse the two immigrant 
Richards, especially if one is looking for famous ancestors, 
but if either Richard was the son of the Regicide it must 
have been Richard of Watertown, the first American Waite 
of the line to which the Chief Justice belonged.* 

2 Record provided by M. R. Waite, Cincinnati, Ohio, grandson of Chief 
Justice Waite; see also Massachusetts Historical and Genealogical Reg¬ 
ister, XXXIII, 214; also Henry Bond, Genealogies of the Families and De¬ 
scendants of the Early Settlers of Watertown, Massachusetts, 617; and 
D. Byron Waite, Genealogical Sketch of Family, 2. 

®Mrs. M. J. Lamb in “Lyme,” Harper’s, February, 1876; also D. Byron 
Waite, op. cit., 2 ff. 

* However, in an old history of the parish where Montego Bay, Jamaica, 
is located, page 107, is a paragraph about the Barretts of Cinnamon Hill, 
which says: “Amongst those who found it to be for their bodily welfare 
to be out of England at the time of the Restoration in 1660 was Sir Thomas 
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Thomas of Lyme had a son, Richard Waite, who was 
twice married and was the father of thirteen children, ten 
by his first wife, Elizabeth Marvin. One of his children by the 
first wife was Marvin Waite, the New London, Connecticut, 
judge, law partner of General Sam Holden Parsons, one-time 
King’s Attorney for New London, major general on Wash¬ 
ington’s staff, and later appointed as one of the judges of 
the Northwest Territory. 

In the troublesome times just before the outbreak of the 
Revolutionary War, General Parsons sent Marvin Waite 
from Lyme to New London bearing with him his own and 
Parsons’ law library. Parsons was to follow later, but the war 
came and he resigned his position, and entered the American 
army. He was one of the daring Colonists who surprised and 
captured Ticonderoga. He soon became a colonel, then briga¬ 
dier general, and finally major general. He served under Put¬ 
nam and Washington, was held in high esteem by those gentle¬ 
men, and received many letters of gratitude from Washing¬ 
ton. The correspondence between the two is said to be espe¬ 
cially intimate and interesting. His services to his country 
were not confined to the military side of the war, but they 
began long before the war. He has been given credit for 
having suggested to Samuel Adams the propriety of calling 
the first Continental Congress. After the war was over, his 
connections with Washington continued and he was appointed 
a judge of the Northwest Territory. His tumultuous life was 
brought to an untimely end in 1789 by drowning in the Mus¬ 
kingum River while returning from negotiating a treaty 
with the Indians. The story of that treaty, with the friendli- 


Wayte of Rheims Court, Hampshire, and Lord Lieutenant of Warwick. As 
a regicide he was deprived of his lands and forced to leave the country. In 

however, he found refuge, and at Bluehills on the hill lands of 

•VTo had a home. His grandson, Henry Wayte, married in 1746, 

1 a^, the sister of the first Edward Barrett, the great-grandson of Herecy 

Waytes had apparently settled down to the 

M p“wr ■ Pla*iting community for little is heard of them as a family.” 
M.. R. Waite to Author, June 17, 1935. 
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ness exhibited by both parties, shows the value of the service 
of Parsons in time of peace.® 

Marvin Waite was a public-spirited man and continually 
enjoyed the confidence and esteem of his neighbors. Not 
only did he enjoy an extensive law practice in New London, 
but he served nineteen terms in the state legislature, was 
judge of the old County Court and he followed his law part¬ 
ner Parsons into the Northwest Territory, being appointed 
by the General Assembly to survey and sell the lands of 
the Western Territory known as the Western Reserve. He 
was a member of the first Electoral College, where he cast 
his vote for General Washington for President. However, he 
later became a Jeffersonian Democrat in politics and ran 
for Congress unsuccessfully several times on that ticket. He 
retired from a very successful and active public career soon 
after the turn of the century. But there was another Waite, 
his nephew. Judge Henry Matson Waite, father of the subject 
of this sketch, ready to take his place at the Connecticut bar. 
Marvin Waite was the father of John T. Waite, one-time 
speaker of the Connecticut House and member of Congress, 
whose only son, Marvin, left Yale to enter the Union Army. 
He distinguished himself at Roanoke Island, was promoted 
to captain immediately after, but lost his life at Antietam, 
17th September, 1862.® 

The suggestion above of the marriage of Richard Waite 
to Elizabeth Marvin recalls a story, well known in present- 
day Lyme. Reinold Marvin, Lyme’s captain, a wealthy land- 
owner, militia captain, and a very religious soul, was an early 
settler of Lyme. He claimed to have divine communications, 
and announced at one time that he had received a divine 
mandamus to distribute his cows among the poor. There 
being too few cows to satisfy the needs of the community, 
one shiftless individual, who failed to get his, called on the 

6F. B. Pearson and J. D. Harlow, Ohio History Sketches, 69. 

^Massachusetts Historical and Genealogical Register, XXIV, 105. 
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deacon, stating that he had been directed by the Lord to 
ask for a cow. 

“Of course, then, you must have a cow,” said the eccentric 
deacon. “But what sort of a cow did the Lord say I must 
give you— a. new milch or a farrow?” 

“A new milch cow, sir.” 

“Indeed,” replied the deacon, “your communication could 
not have been from the Lord, for I have no new milch cow.” 

We have been speaking of Marvin Waite, son of Richard 
Waite by his first wife. Richard’s second wife was 
Rebecca Higgins, daughter of Captain Higgins, a large, 
muscular, robust man of the soil.^ The daughter inherited 
sufficient of that physical vigor and stature. As the years 
rolled by, she devoted her strength with great zeal, both 
educationally and spiritually, to the welfare of her two sons, 
Remick, grandfather of Chief Justice Waite, and Ezra. Not 
only did she inherit physical strength but moral and religious 
strength as well. The religious element was ever present and 
was manifested in her watchful care over her sons, and when 
Ezra graduated frOm Yale College and then hesitated to 
enter the ministry, his mother was greatly disappointed. But 
when he “crowned his irreverence by declaring for the law, 
she would have nothing more to do with him,”® refusing to 
give him further assistance. But the boy could do nothing else. 

The religious nature of the Waites was further demon¬ 
strated. No cooking or sweeping was ever allowed in this 
ouse on the Sabbath day, and the “family always entered 
the church at the precise and proper moment.”® On one 
occasion Mrs. Waite and Richard withdrew from the church 
because of a dispute involving the integrity of their pastor, 
n finding that they had been mistaken they asked to be 

reinstated But Captain Higgins, father of Mrs. Waite, 
s aunch old Puritan that he was, exclaimed, “What! Has our 

« lS ‘w descended Chief Justice Waite’s family. 

•ibid. ’ 



8 Chief Justice Waite 

Lyme church become a tavern, where people may go out and 
come in when they please, without even knocking ?” 

While Ezra entered the law, Remick, the grandfather of 
the Chief Justice, took to the soil. The law also was in his 
blood, however, and when quite young he was appointed 
justice of the peace by the General Assembly, a position which 
he held continuously till old age. He married Susannah 
Matson, sister to the mother of the Hon. William A. Buck¬ 
ingham, one-time United States Senator, and Civil War 
Governor of Connecticut. Susannah was a woman of great 
moral strength, beautiful, refined, and intellectual. Her son, 
Henry Matson Waite, was the father of Chief Justice Mor¬ 
rison R. Waite. She watched over the education of her sons 
with careful vigilance, and it is not too much to say that from 
her the grandson inherited some of his purity of character, 
his strength of intellect, and his personal charm. Of Remick 
and his wife, Susannah Matson, the wife of Chief Justice 
Waite had this to say: 

[Remick was] a man well respected by his townsmen 
but I imagine not of great force of character. The 
strength of character in some of his children and de¬ 
scendants came from his wife, who was a Matson, a 
strong and decided woman.^“ 

Henry M. Waite, father of Chief Justice Waite, was the 
eldest of ten children born to Remick and Susannah Waite. 
He was born on February 9, 1787, in Lyme, Connecticut, the 
home of the Waites since about 1700. The family was neither 
poor nor wealthy, and he was given as good an education as 
was available. For a time he was tutored privately and later, 
in 1805, he attended Bacon Academy at Colchester, one of 
the best schools of its kind to be found. Here he was fortunate 
enough to be prepared for Yale College, the school home of 
the Waites, by John Adams. Here also he had as his class¬ 
ic Letter of Mrs. Waite to her grandson, Morrison R. Waite of Cin¬ 
cinnati. Mrs. Waite, like the Chief Justice, was a native of Lyme, and 
presumably remembered Remick’s family. 
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mates men like William Ellsworth, Henry Storrs, John Breed, 
and others equally famous in later years. He entered Yale in 
1806, where he showed marked ability for scholarship, 
entering especially into forensic activities. His high record 
set at the beginning was maintained throughout his atten¬ 
dance at Yale and he was graduated in 1809 “with honor.”“ 
At graduation he delivered an oration on patriotism. 

On leaving college he taught for a year at New Rochelle, 
New York, where he had as one of his pupils William Heath- 
cote de Lancey, afterwards Bishop of New York. He then 
began the study of law at Black Hall in Lyme under the 
instruction of Matthew Griswold and his more famous 
brother. Governor Roger Griswold. Here his classmates 
included a former Yale fellow student, William Hungerford, 
and Ebenezer Lane, later Chief Justice of the Ohio Supreme 
Court, before whom Chief Justice Waite was later to have 
a very successful practice. Mr. Waite was admitted to the 


bar in 1812 and enjoyed a wide practice in the counties of 
southeastern Connecticut for nearly a quarter of a century, 
where he won the confidence and esteem of his constituency. 
His legal attainments, ability as an advocate, and integrity 
were universally admitted and “the spotless purity of his 
private life” were recognized and commented upon by prac¬ 
tically all who knew him. In 1820 he was appointed justice 
of the peace, the place his father and grandfather had held. 

Henry Matson Waite began his legal practice in poor 
circumstances and gradually worked himself up to the high¬ 
est judicial post in his state, being made chief justice of the 
court m 1854 after being an associate justice for twenty 

years. The wife of Chief Justice Waite, writing to her grand¬ 
son long afterwards, said: 

Your great-grandfather and mother had little of this 

world s goods and began life in a small way, hiring for 
c rst year a half house until their first was built. 


New London (Connecticut) Daily Star, January 22, 1866. 
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They always lived in the most economical way, were 
obliged to with their large family. . . . Fees were 
low for lawyers in those days. I have heard your grand¬ 
father say that he never charged but one $ioo fee in 
his life and felt ashamed of it for years, but it was for 
saving a man’s neck from the gallows. When he was 
first appointed, a judge’s salary was only $ 1,000 a year. 

In politics the father of Chief Justice Waite was suc¬ 
cessively a Federalist, a National Republican, and a Whig. 
He represented Lyme several times in the state legislature, 
both in the House and Senate, being elected to the House in 
1815 at the age of twenty-eight. In 1825 and 1826 he served 
again in the House and in 1832 and 1833 was a member of 
the state Senate. In 1834, he was elected by the General 
Assembly as Associate Judge, Supreme Court of Errors of 
Connecticut, and held that position twenty years. In October 
i 854» by an almost unanimous vote of the legislature, he 
was elected chief justice of Connecticut’s highest court. He 
held this position until he reached the compulsory retirement 
age of seventy in 1857 and then retired to his home in Lyme. 
It is interesting to note here that in the course of opposition 
to his election to the chief justiceship of Connecticut, it was 
suggested that Mr. Waite’s retiring disposition and mildness 
of temper probably did not justify his selection to such a 
post, but he proved himself fully competent, 

and his integrity, fairmindedness, and firmness, led to 
his possessing as large a share of the respect and 
esteem of the bar as had been given to any of his 

predecessors.^^ 

Precisely the same doubts were raised concerning his son 
some forty years later, among those who did not know him 
intimately, when his appointment to the Supreme Court of 
the United States was made. This trait of extreme modesty 

12 F. B. Dexter, Yale Biographies, VI, 283-4. 
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was one of the most outstanding characteristics of both 
Justices Waite. 

On January 26, 1816, Henry Matson Waite married Maria 
Selden, daughter of Colonel Richard Ely Selden of Lyme, 
and granddaughter of Colonel Samuel Selden, the story of 
whose distinguished services in the Revolution has become 
a family heritage. 

Selden was the father of thirteen children, very active 
in his community, a justice of the peace for many years, 
and a deacon of the Congregational Church. The book 
including the old cases which came before him while he 
was justice of the peace is still in existence in Lyme. When 
the Revolution broke out, he left his family of children, 
many of whom were yet small, and enlisted in the army. So 
daring and energetic was he that in 1776 we find him with 
the troops before Boston, with the rank of major. He par¬ 
ticipated in driving the British out of Boston and then 
returned home, to be immediately elected to the state legis¬ 
lature. While there, Washington was meeting reverses, Howe 
was approaching New York, and volunteers were requested. 
Governor Jonathan Trumbull ordered six more regiments 
to be raised. Colonel Selden was selected as one of the 
officers.^ Before leaving for New York he made his will with 
a provision for the freedom of his slaves. 

In New York his men were stationed along the East River 
front near the Battery. Not long after he had thrown up 
breastworks, stirring things began to happen. On the 22nd 
of August the British landed and on the 27th the disastrous 
battle of Brooklyn was fought. Then followed two weeks 
of anxious waiting, and on the morning of September 15 
the British continued their advance, crossing the East River 
at the very point where Selden was located. Their aim was 
to capture New York City and Long Island. The result is 

'^as ^ panic, which even the presence 
of Washington himself could not control, and Colonel Selden 
tell into the hands of the enemy, ranking highest of the 



12 


Chief Justice Waite 

prisoners. Few particulars of the engagement are known, but 
it is believed that the colonel in the excessive heat of the 
day and of the struggle, while attempting vainly to rally 
his broken ranks, was prostrated by fatigue and excitement 
and by the increase of a malady which was known to afflict 
him, and was taken prisoner. One of his officers, Captain 
Holmes, a neighbor of the colonel’s in Lyme, a man of great 
strength, knocked down two Hessians and escaped. Selden’s 
nephew. Lieutenant Ezra Selden, was engaged in the same 
affair but escaped. Later, at the storming of Stony Point, he 
was at the heels of Mad Anthony Wayne, who, when asked 
by General Washington if he thought he could storm the 
fort is reported to have replied: “Sir, I will storm hell if 
you command it.” 

Colonel Selden was numbered with the missing, which 
showed that his fate was not definitely known at the time. 
He was imprisoned in the City Jail, which stood in what 
is now the City Hall Park, where he took a fever and died at 
3 p.m., Friday, October ii, 1776, at the age of fifty-two. 
Dr. Thacher, a British surgeon, gave him every attention. 
He was buried in the Presbyterian (Brick) churchyard. 
Officers among the prisoners were allowed to attend his 
funeral. His family supposed that he had been taken prisoner, 
confined in the Jersey prison ship, and, upon his death, 
thrown into the bay. In 1848 the diary of Lieutenant Jabez 
Fitch, who was a prisoner with Colonel Selden, was pub¬ 
lished, which gave the facts related above. 

Colonel Selden’s effects fell into the hands of the British. 
After a lapse of more than a century, the old powder horn 
used by him, and on which are interesting inscriptions, was 
found in Liverpool, England. It is now in the possession of 
the Massachusetts Historical Society, having been presented 
to it in 1881 by Thomas J. Frothingham, on behalf of James 
Lord Bowers of Liverpool, England. The horn is nineteen 
inches long, three inches in diameter at the larger end. On it 
are the inscriptions: “Lyme, March 9th, a.d. i77^> Major 
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Samuel Selden, P. Horn, Made for the Defense of Liberty,” 
“The Regulars Breast Work,” “The Yankee Breast Work,” 
“Mortar,” “Ship Amarica,” “Block House,” “Redarebts” 
(Redoubts). It is almost covered with drawings showing 
ships in the Boston Neck, church spires of the city, plans of 

defense, etc. 

This story is taken from the New York Tribune, August 
22, 1877, reporting a reunion of the Selden family at Say- 
brook, Connecticut. Thomas Selden. first American settler 
of that name, was one of the founders of Hartford. From 
the several speeches made at the reunion, it appears that 
Thomas Selden was connected with John Selden of legal and 
literary fame in England, a special friend of Shakespeare. 
Whether that be true or not, it is certain that Thomas 
took Shakespeare’s advice in Tzvelfth Night'. “There lies 
your course due west.” He came west. His son, David, settled 
in Hadlyme about 1661, and there became connected with the 
Waite family. Thus Chief Justice Waite had ancestors on 
both sides who were lawyers and jurists. 

Chief Justice Waite presided at the above mentioned 
reunion. He spoke on the subject “The Old Selden Home¬ 
stead,” and developed some interesting points about the old 
homestead, among them being the fact that it was a part of 
the property held by the first proprietors of the Colony, of 
which George Fenwick, husband of Lady Fenwick, was the 
original owner. It finally passed through several hands until 
it reached Joseph Selden in 1675. From that day till now, 
the Chief Justice brought out, the homestead had been in 
possession of the Seldens. For more than two centuries it 
passed from father to son, and the original deed of the 
property was exhibited by the Chief Justice. 

But patriotism was by no means confined to the male 
side of the Selden family. On one occasion when a party of 
Tories was believed to be scheming for some of the settlers’ 
cattle and the male force was not available at the moment, 
the colonel's oldest daughter, then the wife of Deacon 
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Marvin, donned her husband’s military coat and cocked hat 
and stood guard at night over the stock. Professor H. P. 
Johnson of the College of the City of New York, who gave 
this incident at the Selden reunion, stated that she carried 
a broom in place of a musket, whereupon an old lady in the 
audience who seemed to be unusually interested in the whole 
proceedings rose and exclaimed enthusiastically: “No Sir; 
she carried a gun; that woman was my grandmother.’’ There 
was great applause at this remark and, of course, no one 
believed the broom story after that.^® 

Maria Selden, mother of Chief Justice Waite, was there¬ 
fore a member of one of the “old” families of Lyme, known 
and respected in the early annals of Connecticut. She was 
cultivated and refined, and the staunch elements of her 
character, no doubt, left their imprint upon the life of her 
distinguished son. On the occasion of the celebration of the 
Golden Wedding, of Judge and Mrs. Waite, the Superior 
Court being in session at New London, January i8, 1866, 
members of the city bar voted unanimously to ask Judge 
McCurdy to adjourn the court in order that they might “pay 
a proper tribute ... to the Honorable Henry M. Waite 
by attending the fiftieth anniversary of his wedding,” and a 

few remaining companions of the younger days, with 
whitened hair and tottering step, came once more to 
grasp the hands, listen to the voices and look upon the 
faces of the couple who have been their friends and 
associates through the trials and pleasures of fifty 
years.^* 

Most important of all, out of the West came the successful 

lawyer and son, Morrison R. Waite. 

Not only was Waite fortunate in having this distinguished 
ancestry, but it was a privilege to be born in Lyme, a town 
rich in historical memories of those who contributed so 

18 York Tribune, August 22, 1877. 

14 New London Daily Star, January 22, 1866. 
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much to the early annals of America. Here, it was said, 
Cromwell, Hampden, Fenwick, and others planned to build 
an empire. The first settler was Matthew Griswold about 
1635. By 1665 some thirty families were settled on the east 
side of the Connecticut River, and having made an agree¬ 
ment with those who lived on the other they became two 
separate plantations. There seems to have been considerable 
disagreement between the two contingents and the agreement 
refers to the document as a “Proposition—looking toward 
a loving parting.” Two years later Lyme was officially 
named by the Colonial legislature, taking its name from the 
birthplace of its first settler, Matthew Griswold, who was 
born in Lyme-Regis on the southwest coast of England. In 
1686 there were sixty-two families in the town. In 1760 
there were about three thousand inhabitants. At the time of 
the Revolution the population exceeded four thousand. Its 
greatest population was in 1800 when Henry M. Waite was 
a lad of thirteen, and it was then the second town in the county 
in size. Incorporation of Salem, Old Lyme and East Lyme 
divided the population, but that of the original territory is 
now about five thousand. In 1930 Old Lyme, where the 
Waites lived, had 1313 people and Lyme, where the Seldens 
and Marvins lived, had 546. 

In Connecticut the land and other important records have 
been well preserved in each town and those in Lyme are 
unusually well kept and complete. One clerk served the town 
for nearly fifty years, and Remick Waite, the grandfather 
of the Chief Justice, served as long, as magistrate. Waite’s 
grandfather Selden likewise served as magistrate before the 
Revolution, and the records of his decisions are yet in 
existence. At that time justices of the peace were appointed 
by the General Court (Colonial legislature) and conducted 
most of the judicial business. 

Here in Lyme was the old home of the Mathers, the ancient 
and learned family to which belonged Increase and Cotton 
Mather. Here also, some distance from the original settle- 
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merit, was Black Hall, the home of the Griswolds. Tradition 
says it received its name from the fact that a Negro slave 
was sent to live in the original log cabin because the Indians 
were too hostile for the family to live so far from the settle¬ 
ment. This log cabin had been called the Black’s Hall hence 
the name of the famous law school. 

From the mansion, built by Roger Griswold on the site 
of the old cabin, he was called during John Adams’ adminis¬ 
tration at the age of thirty-two to serve in Congress. It is 
said of him that he was one of the most brilliant men Lyme 
ever produced. He was a cousin to Oliver Wolcott, then 
serving as Secretary of the Treasury. Griswold was offered 
the Secretaryship of State in i8oi but declined it. This was 
the period in history when men like Charles C. Pinckney 
preferred to sit in the State House than in the Supreme Court 
of the United States, and Griswold declined to be Secretary 
of State but accepted appointment to the Superior Court. He 
was later Lieutenant Governor and then Governor of Con¬ 
necticut. He was the father of Governor Matthew Griswold 
of whom so many interesting stories have been told. 

It was from this old homestead that lawyers, judges and 
governors went forth to serve the nation. At least six of 
the Griswolds were governors. Here also was one of the most 
famous law schools in the East and in it Henry Matson 
Waite, father of the Chief Justice, studied law. Here also 
studied the Seldens,^® the Hosmers, Lords, Storrs, Bucking¬ 
hams, and Ellsworths, a Chief Justice and an Associate 
Justice of the Supreme Court of the United States. 

On what is now Old Lyme Street stood a large, old-time. 
New England farm homestead located in a little valley, 
drained by a small creek, which runs into Shawtucket River. 
It was a wide-porched, gabled house, sitting back from the 
road, nestled among large apple trees, vine clad, and sur¬ 
rounded by flowers. It had a large fireside-heated hall, and 

Samuel Lee Selden and Henry Rogers Selden, eminent lawyers and 
judges, of Rochester, New York. 



17 


Early Years 

large cheery rooms, characteristic of the age in which it was 
built. From it went a Chief Justice of the Connecticut 
Supreme Court and a Chief Justice of the United States 
Supreme Court. This was the boyhood home of Morrison R. 
Waite. 

In this home of refinement and culture, of moral back¬ 
ground, with this heritage of honor and patriotism, and in 
this community rich in historical lore, Morrison R. Waite 
was born November 27, 1816, just twenty-seven years after 
the launching of the government under the Constitution he 
was to interpret and develop. His fathers were intimate with 
the fathers of our country. They were numbered among the 
heroes of the Revolution, and of Colonial times. At his 
father’s table he had the rare privilege of listening to the 
great men of our early history; heard Jeffersonian Democracy 
criticized and defended; heard the great political and constitu¬ 
tional questions of the day discussed by men who had a part 
in the beginnings of the new government. Writing years 
later to Clark Waggoner, January 2, 1881, Waite said: “My 
father’s house was a hospitable one, and his was the principal 
acquaintances of the village. I often saw there the distin¬ 
guished men of the state.” 

From his father’s side he inherited the law, if a profession 
was ever inherited. As far as can be determined there was 
never any inclination on the part of the future Chief Justice 
to do anything other than practise law. From his father, too, 
he inherited a robust constitution, long life, and certain char¬ 
acteristics of manner which afterwards served him well. He 
was the eldest in the family, as his father had been, and 
surprisingly like his father—heavy set, with a massive head, 
short neck, broad shoulders, prominent and heavy chin, 
straight-line face, piercing but kindly dark eyes, and quick 
firm step. Retiring in nature he was exceedingly unpreten- 

t^ious, almost timid, but he had such a lovable disposition that 
he made many friends. 
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From his mother’s side, as well as from his father’s, he 
inherited strength of character, independence of spirit, re¬ 
sourcefulness, energy, transcendent honesty, and a deep 
and reverent religious nature. Throughout his life he was a 
church member, first as a Congregationalist and then as a 
vestryman for a great number of years in the Protestant 
Episcopal Church and a regular attendant at services. 

Very little is known of Waite’s boyhood. As his father 
had done, he attended Bacon Academy at Colchester. At 
Yale, only thirty miles from his home, he received his college 
training. The alumni records of the latter institution mention 
many Waites. Numerous relatives attended Yale before 
Waite’s day and his children and grandchildren followed him 
there. 

As a boy he showed no extraordinary traits except an 
early inclination to study law.^* This could hardly have been 
otherwise. He would have been an unusual lad had he decided 
on any other profession. As the eldest child, very near his 
father, he no doubt heard the law discussed from the earliest 
time he could remember. For a long time it was the only 
profession about which he knew. 

As to his home life, the Waites lived in an old New England 
farmhouse, had their own cow and garden, and the chores 
which fell to the Waite boys were the usual chores of farm 
and rural boys. Writing later, Waite said: 

I was born in a country village and lived there all my 
life until I went to Ohio.. . . My father was a country 
lawyer until he was elected Judge when I was about 
eighteen years old. His habits of life were simple, and 
those of his family necessarily the same. He indulged in 
the luxury of a small farm but as I was so much away 
from home at school before I entered college when a 
little under seventeen that I performed but little labor. 

Two summers, however, I spent with my grandfathers 
who were both farmers, and there worked in farm 

Lamb, loc, cit. 
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work as boys did. My father’s object in sending me 
there was to give me the benefit of outdoor life and 
exercise.^^ 

He was fond of outdoor play and when he was not helping 
his mother or engaged in caring for his little crippled brother, 
he was no doubt getting his full share of the out-of-doors. 
His brother, George Chapman, two years his junior, was so 
unfortunate as to fall and injure his hip when quite young; 
the injury made him a cripple for life, and finally contributed 
to his death at the early age of twenty-eight. In spite of 
this physical defect, however, George graduated from Yale 
College in 1840 and practised law in Troy, New York, where 
he was rapidly becoming a civic leader when his career was 
ended. He was a member of the Troy school board and the 
advance made in that city toward free public school instruc¬ 
tion is largely attributed to him.“ 

During the boyhood of Morrison R. Waite, his father 
had served in both houses of the state legislature, and was 

appointed to the Supreme Court of the state while Morrison 
was yet in college. 

After thorough preparation in “various academies” includ¬ 
ing Bacon Academy, Colchester, “then somewhat select,” 
young Waite entered Yale in the fall of 1833. In this entering 
class were Edwards Pierrepont, William M. Evarts, Ben¬ 
jamin Silliman and Samuel J. Tilden. All remained until 
graduated except Tilden. A friendship was formed during 
those four years at Yale between Waite and Evarts which 
lasted through a long lifetime. Years afterwards they were 
brought together in one of the greatest trials in history, 
affecting two of the greatest nations of the world.*® The 
careers of these two classmates had many things in common, 
and we shall see their trails meet on more than one occasion' 
though one chose the metropolis of the East for the practice 

To Clark Waggoner, January 2 , i88r. 

xbid. 

See Chapter on Geneva Arbitration, infra. 
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of his profession, and the other carved his destiny out of the 
new West. 

The Yale of Waite’s day was the Yale of Professors 
Silliman and Kingsley, and of President Day; the Yale of 
oral examinations and before the advent of athletics. As 
President Dwight once put it, there was a sort of 

oneness of harmony of intellectual life that cannot 
be so easily realized in the multitude of studies and 
interests more appealing to the tastes of different 
minds. 

This “oneness of harmony” was no doubt a valuable element 
in the development of friendly spirit, unity, and class loyalty, 
and feeling of brotherhood which is supposed to characterize 
the Yale even of today. 

One of the most important influences for unity in the 
old Yale was the system of large societies, which included 
in their membership all of the undergraduates. For the most 
part, all the student body was taken care of in two large 
societies, but when the slavery question became prominent, 
a third society was made up of Southern students. 

At this time the era of debating public questions was at its 
height among all classes, on the public platform, even in the 
pulpit. Webster, Clay, Calhoun, Haynes, and Wirt were in 
their prime.^® The spirit of the time was reflected in college. 
The societies had as their tasks the cultivation of the power 
of speaking, and the discussion of public questions which 
affected the nation’s life was assuming gigantic proportions. 
The belief that they could not be settled except by open 
discussion prevailed. Also, the concept of education carried 
the idea that young men must be taught to meet these great 
questions, not only in the privacy of their own minds but in 
the fierce conflicts that were being discussed from the public 
platform. An education was incomplete if it did not include 

20 Waite’s old expense book used while he was in Yale contains several 
such items as “Webster’s speech I 2 j 4 c’’ and “The Const, of U.S. I2j4c.’’ 
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such training. Waite, though of a retiring nature, availed 
himself of the opportunities offered and, as will soon be 
apparent, made good use of these opportunities. 

Years later Waite testified to the value of these debating 
societies in a letter to W. L. Kingsley of Yale. 

There can be no doubt that it was a mistake to abandon 
the old debating societies of Yale. The value of their 
training is felt by every student who availed himself of 
the privileges they afforded, and seen by those who did 
not. Until they are restored, or something else of like 
character put in their place, an essential element in a 
complete collegiate education will be wanting. I cannot 
express myself too strongly in their favor. . . 

Great political and constitutional questions of the day were 
pressing for solution. There were the bank question, annexa¬ 
tion of Texas, internal improvements; and the all important 
slavery question and secession were foremost. The great 
problem of the century was whether the nation would ever 
be, in the true sense, a free nation. 

It was customary at the beginning of the new year for the 
societies to present in a public meeting, to which all freshmen 
were invited, the “Statement of Facts.” Here orators pro¬ 
claimed in grand style “the advantages of the respective 
societies” and dwelt on the heroes of the past. One over- 
enthusiastic proclaimer spoke of them as the men 

who were nurtured and disciplined in the Hall of the 
Brothers and there received the Achillean baptism, that 
made their lives invulnerable, 

and closed with these flaming words, which, no doubt, tipped 

the scales for many a doubting Thomas, if not even for Waite 
himself; 

Gentlemen, these are the men who wait to welcome 
you to the Blessing of our society. There they stand 
like the majestic statues that line the entrance to our 

« Dated Washington, D.C., June i6, 1877. 
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eternal pyramid, and when I look upon one statue and 
another and another and contemplate the colossal great¬ 
ness of their proportions, as Canova gazed with rapture 
upon the Sun-God of the Vatican, I envy not the man 
whose heart expands not with the new nobility, and 
whose eyes kindle not with the heart’s enthusiasm, as 
he thinks that he too is numbered among that glorious 
company, that he too is sprung from that royal ancestry, 
and who asks for a richer heritage or a more enduring 
epitaph than that he too is a Brother of Unity?** 

Whether or not these magic words influenced Waite, he 
did enroll with the Brothers. He became a useful and active 
member and after serving as chairman of important com¬ 
mittees he gradually rose in the estimation of his fellows by 
his careful and diligent labor and good judgment to be presi¬ 
dent of the society. The same diligence exercised here was 
manifest throughout his life; he unostentatiously moved 
steadily on in whatever undertaking and made a good job 
of it. As chairman of the Prudential Committee of the 
society his report is still preserved in manuscript and is said 
to be a model of careful and conservative financial statement. 
Judging from Waite’s early efforts, his arguments were 
characterized by less oratorical flourish than customary. His 
efforts were examples of concise, straight-to-the-point logic. 
This characterized his opinions also. 

Not only did Waite take an active part in the Brothers of 
Unity, but also in other college activities, especially where 
forensics played a part. At the junior exhibition he won an 
oratory appointment, his subject being “The Character of 
Oliver Cromwell.’’ At commencement he had as his subject 
“The Science of Government.’’ Throughout his college career 
it is easy to see what the leanings of Waite were. In spite of 
the demands of the extra-curricular activities upon his time 
and attention, Waite was a splendid student, being a Phi Beta 

22 A. P. Stokes, Memorials of Eminent Yale Men, 448. 
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Kappa man. He never boasted of wild student pranks and 
there is no record of discipline. 

According to Waite’s own statement, the greatest single 
influence on his college life was the personality of Tutor Elias 
Loomis. 

If I have been successful in life, I owe that success to 
the influence of Tutor Loomis, more than to any other 
course whatever. 

At a Yale banquet given in his honor at Washington 
March 2, 1874, just two months after he had been appointed 
Chief Justice, he said: 

To a single word of encouragement properly timed 
and properly spoken which he gave me at the end of 
my first term in the freshman year, have I been accus¬ 
tomed to attribute much of my subsequent success, both 
in and out of college. 

His toast on this occasion was : 

Our Alma Mater. We all love her. May the time never 
come when she can wish she had not loved us.*® 

His connection with Yale continued throughout his life. 
On his return from the Geneva Arbitration in 1872 she con¬ 
ferred upon him, as upon his father before him, the degree of 
Doctor of Laws. In 1882 he succeeded Alphonso Taft as one 

of the Alumni Fellows, which position he held until his death 
in 1888. 

The class of which Waite was a member was composed of 
104 members and in the modesty of the class itself is known 
as the famous class of 1837.” This reputation, however, 
has been confirmed by the outside world. In it was a future 
Residential candidate, probably entitled to occupy the White 
ouse Tilden; a Chief Justice—Waite; a Secretary of 
Mate and the leader of the American Bar—Evarts; an 

Attorney-General and Minister to England—Pierrepont; and 

Waite Papers, 
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a member of the National Academy of Science—George 
Silliman. 

These facts were commemorated in verse, which contains 
more truth than poetry, by the Reverend George Duffield, 
author of numerous hymns and poems, and which was read 

at the fiftieth anniversary of the class of 1837, attended by 
Chief Justice Waite: 

But why this class so famous? As yet it is not told. 

So lend to me attentive ears, while I the tale unfold. 

As when a Petrarch’s wife they sought, and couldn’t 
elsewhere pair ’em. 

They brought the dromedaries out and rode to Padon- 
Aram; 

So Uncle Sam when days were dark with lantern 
straight proceeded. 

At once to Yale and Thirty-seven, and found the men 
he needed, 

Waite, Pierrepont, Evarts first he called and then 
thro’ all the building, 

From cellar into garret, full loudly called for Tilden, 

Said Sam, the White House fairly was his place. 

But for old Zach, who jockeyed in the race, 

Lis est sub judice—^well let it pass. 

If great the loss for Sam, t’was greater for the class. 
Today at least we call them our Big Four, 

And challenge any class hereafter to do more.** 

After four years of successful undergraduate activity, 
Waite returned to Lyme and entered the study of law in his 
father’s office where he studied for one year. Henry M. 
Waite had been appointed to the Supreme Court of Connecti¬ 
cut, three years before and, of course, could not give the 
instruction necessary for his son. It was thought desirable 
for him to locate in the office of some successful lawyer in 
a part of the country where he would like to live and work 
up a practice. No doubt the advice Waite received was to 

** Records of Class of 1837, 7th edition, 1887, 14. 
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settle in Lyme, his home town, where his ancestors before 
him had lived and succeeded. But Waite had heard of the 
opportunities of the new West. 

Coming from such a home, under the influence of such 
an ancestry, and with such a training, Waite could well afford 
to waive any influence that might be presumed to be attached 
to his family’s prominence in his home town. The quality of 
his intellect and his resolute ambition would have opened a 
place for him, no doubt, in any locality he might have chosen. 
At any rate, he preferred to carve out for himself an inde¬ 
pendent career, unaided by family and ancestral prestige, and 
the call of the West was answered. At least, he reasoned, a 
prospecting trip could do no harm, and so on October i, 1838, 
he set out for the West. The slow and tedious journey was 
made without mishap, partly by lake boat and canal, and 
finally he landed in Cleveland, where he visited relatives be¬ 
fore proceeding on to northwest Ohio. 

After visiting a short time in Cleveland, he pushed on to 
Maumee City where his Uncle Horace Waite was a successful 
merchant. Late in the evening, October 21, 1839, he came to 
the ferry at the crossing of Maumee River, full of life, young, 
ambitious, anxious to try his fortune. 

Having alighted from the ferry*® on the north bank, young 
Waite stood for a moment, in the gathering dusk at the foot 
of Conant Street gazing at the flickering candles in the 
windows of a few scattered dwellings of Maumee City. 
Beyond them were the dark virgin forests, where wild turkey, 
deer, and wolves lived. A few Indians still roamed here, 
pushed always inland by the white man. 

Before the traveller lay Maumee City, mostly a city on 
paper. The boom of 1836 had already been launched and the 
city, or what was hoped would become a city, was laid out in 
squares. Conant Street led northward up the hill from the 
river to the woods, where it met the highway, or what served 

was the subject of Waite’s first case 

1-ettcrs, March 21. 1878. 
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as one, which ran westward through the forest. On the west 
side of the street, situated on a rise of ground and on what 
was to be a corner lot, stood the frame, clapboarded house 
in which young Waite was to begin work. It had bare glass 
windows and looked neglected, because of a dingy coat of 
pale paint. It was, in style of architecture, the next thing above 
the two-story log cabin, a type which for the most part 
characterized the little village. Dr. Horatio Conant, the 
founder of the town and justice of peace, occupied the lower 
floor, where he dispensed pills and justice. The second floor 
served as the law offices of Samuel M. Young, and in this 
pioneer building began the career of Chief Justice Waite.*® 
Here on the edge of the western forest began the career 
which led rapidly and smoothly to the greatest judicial 
tribunal. It is a romantic story of a pioneer struggling up¬ 
wards to a great goal. It is a story which deserves to be told. 

2® When Waite arrived Young was ill and could not be seen for several 
days. Letter, October 26, 1879, to Samuel M. Young, recalling the event. 
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THE MAUMEE COUNTRY: 
EARLY DAYS IN OHIO 

“How I wish occasionally for one of our old circuit 
experiences to lift the burden for a minute” . . . 

—Chief Justice Waite 

to H. L. Hosmer, October 30, 1875. 


M aumee city was chosen by Waite for his home 

and the practice of his profession. It will be remem¬ 
bered that his great-uncl 'Marvin Waite had been 
appointed by the General Assembly of Connecticut to survey 
and sell the western lands known as the Western Reserve. One 
writer who has described this phase of Waite’s life has sug¬ 
gested that this connection with his great-uncle may have had 
something to do with his decision to settle in Ohio.^ This is 
rather far-fetched and is not believed to have been closely 
connected with the event. The fact that his uncle Horace 
Waite lived in Maumee City, however, drew him there to 
evaluate the possibilities of that city.^ However, it seems that 
young Waite had been considering Ohio for several years. 
An old expense book used by him during his four years in 
college and first dated October 2, 1833, contains on page 3 
a list of some forty “law books wanted.” This list includes: 

I. Ohio Reports. 7J/2 vol. at$434 per vol. $30.25 
2. Ohio Statutes. Chase. 

^ Benjamin Rush Cowen, Great American Lawyers, VII, 90. 

*M. R. Waite, a grandson, Cincinnati, Ohio, to the author, March o, 

1932. 
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3. Ohio Forms and Practice and many other 
general law books. 

Some twenty books have been checked, indicating, no doubt, 
purchase later. 

This may be an indication that Waite had decided on Ohio 
even before he finished college. However, this list of books 
wanted may have been placed in the front of the book at 
any time, even after he located in Ohio. 

Once in Maumee City, the advantages seemed sufficient 
to him. He wrote to his father explaining why he thought 
this section held great promise. Maumee City was at the head 
of navigation on the river which emptied into the western 
end of Lake Erie, and was a sort of outlet to a vast territory 
in northwest Ohio and Indiana. Certainly the future success 
of Waite held no room for doubting the wisdom of his choice. 

At the time of Waite’s location there, Maumee City had 
a population of less than 800. The first census was taken 
in 1840 and showed that Maumee City had then 840 inhab¬ 
itants. Northwest Ohio was sparsely inhabited, the Indian 
title having been extinguished only a few years before.® 

This part of the state was malarious and unhealthful and 
was known as the “Black Swamp.’’ In 1838, the year that 
Waite arrived, came the great drought, during which no 
rain fell for several months, from May till October. Fol¬ 
lowing this there was an epidemic of sickness, covering 
the entire Maumee country. The same month that Waite 
arrived in Maumee City refreshing rains fell and the drought 
and epidemic were broken. Years later dates of events were 
fixed by comparison with those of 1838, as “he was born the 
year before the drought,’’ etc. 

Just before the great drought was the era of speculation, 
which when the bubble burst left poverty and desolation in its 
wake. 

•Treaty of Maumee, February 8, 1833, confirmed by Chicago Treaty, 
September 26, 1833, J. M. Killits, Toledo and Lucas County, Ohio, I, 52* 
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Jessup W. Scott, of Toledo, said of this period: 

The Maumee Valley was filled with Eastern fortune 
hunters. Congressional and state lands raced for entry 
and the shores of the river from Fort Wayne to the 
Maumee Bay were alive with city builders. From the 
foot of the rapids [i.e. from Maumee City] to the Bay 
land was all considered necessary for three-story brick 
blocks—and all the shore from Waterville to Manhat¬ 
tan was held as city property. Jackson’s Specie Circular 
soon brought the airy fabric to ruin, which was com¬ 
pleted by the failure of the U.S. Bank of Pennsylvania 
in 1839. When money ceased to flow west for invest¬ 
ment and men from devoting themselves to speculation 
turned their attention to earning their daily bread, 
Toledo was a young city in the wilderness with high 
expectations, but nothing to live upon. In 1844 Toledo 
was little more than the dead carcass of speculation.* 

Thus when Waite arrived the country and state were still 
staggering under the terrible effects of the panic which had 
wrought financial paralysis to practically all business 
enterprise. 

Because of the financial disaster which prevailed, the 
unsanitary condition of the territory, its poor transportation 
facilities; because of lack of roads which were passable at 
all times during the year, and the other conditions already 
mentioned, one might consider this a very unpromising 
section for the beginnings of a professional career. But 
Waite was more sagacious. The conditions, he thought, were 
temporary and the material advantages of the section were 
manifest on every hand. The panic and epidemic proved 
blessings in disguise. The former bankrupted the speculators 
and their places were filled by a sturdy, industrious type of 
citizen, whose interest lay in bringing about prosperity, and 
the epidemic served as a stimulus for a movement for a 
sanitary and healthful community. The people set to work 

* ibid., 293, 
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draining marshes and improving conditions generally. Into 
this seemingly unpromising country Waite projected himself 
in the vigor of his youth, and he became an active and 
influential builder of a better community. The subsequent 
growth and prosperity of the Maumee country fully indicate 
the wisdom of his choice. 

Accounts differ as to when and by whom Maumee City 
was started as a village.® But, according to Killits’ history 
of this section, the auditor’s records indicate that the plot of 
Maumee was recorded on March i8, 1825. 

One of the earliest residents of what is now Lucas County 
was Major Benjamin F. Stickney. This gentleman was 
appointed Indian agent at Fort Wayne, Indiana Territory, 
and left Washington, D.C., March 8, 1812. At the time of 
his appointment the veterans of the Revolutionary War and 
others were clamoring for the opening of the northwest Ohio 
lands to white settlement. The plan presented by Major 
Stickney for getting possession of the Indian lands was a 
novel one. He criticized General Harrison, Governor of 
Indiana Territory, for the use of so much coercion and so 
little strategy. His plan ran something like this; 

When it is desired that a certain tribe or tribes must be 
removed—say from a territory five hundred miles 
square—call them together, furnish them plenty of 
good meat and bread, tobacco, and some whiskey, hold 
them together for six weeks or so when disease will 
probably ensue, resulting in the death of 20% with a 
continued decrease of from 10 to 20% per annum, 
while those remaining would be so enervated as not to 
be dangerous. In this mode all the lives of the troops 
would be saved, at least three-fourths of the cash and 
the Indians well satisfied. 

The question of morality he admitted might be raised against 
his plan, but thought it no worse than killing the Indian in 

® Clark Waggoner, History of Toledo and Lucas County, 921; H. Scrib¬ 
ner, Memoirs of Toledo and Lucas County, 77; Killits, I, 258. 


KASHlVilR U*v| - tRSiTT 

t 

Iqbol Li bib V I 

Acc. M o... ^-Irlf j 



31 


The Maumee Country: Early Days in Ohio 

battle. His plan, however, was rejected by authorities at 
Washington. 

About 1821 Major Stickney settled in what is now Toledo 
and built a large brick residence on the banks of the Maumee 
River, where he moved his family, which consisted of Mrs. 
Stickney, daughter of General Stark of Revolutionary fame, 
and several children. Mrs. Stickney was a refined and talented 
lady, while her husband was extremely eccentric. He prided 
himself in being different from everybody else in everything. 
In naming the children he insisted on naming the boys 
numerically. One, Two, etc., and the girls after states, as 
Maryland, Virginia, Indiana, etc. Numerous stories have 
been told of the family because of the peculiarities of the 
father. Early one morning a sloop dropped anchor in front 
of the Stickney home. Some sailors who were working on 
board heard the voice of Mrs. Stickney ring out in the clear 
morning air: “Two, call One to breakfast.” One of the 
sailors turned to another and said: “This must be a hell of a 
country if it takes Two to call One to breakfast.” 

For a time Maumee City was the county seat of Wood 
County, but by an Act of the Ohio Legislature Lucas County 
was created in 1835 named after Governor Lucas. 

During this period there was a dispute between Ohio and 
Michigan Territory over the boundary line and the area in 
dispute encompassed a part of Lucas County including 
Toledo. The dispute became so heated at one time that the 
Governor of Michigan Territory with a company of soldiers 
moved into the Maumee country and Governor Lucas of 
Ohio with another company also approached the territory. 
At about this time an order from Washington relieved the 
Governor of Michigan from his post and, after destroying a 
few orchards and capturing One and Two Stickney for good 
measure, the Michiganites retreated into Michigan before 
the Ohio volunteers got to Toledo. 

The act creating Lucas County called for a session of the 
common pleas court to be held in Toledo on the first Monday 
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in September, 1835. On July 20 Judge David Higgins of 
that district wrote to the Governor that, while ready to under¬ 
take to hold court regardless of “personal consequences,” he 
would feel acutely as would every citizen of Ohio 

the disgrace of capture and abduction by a Michigan 
mob of a branch of the Judiciary of the State, while 
actually engaged in the performance of judicial 
functions, 

and ended by asking if occasion did not justify the sending 
of a military force to protect the court. Colonel van Fleet 
with one hundred militia men was dispatched to the scene. On 
hearing that Governor Mason of Michigan had concentrated 
twelve hundred men on the border, van Fleet resorted to 
strategy. He invited the judges to meet with him the evening 
before the term of court must be held at Fort Miami. They 
came (Judge Higgins failed to show up) and Colonel 
van Fleet spoke as follows: 

The first Monday in September begins at midnight 
tonight. Grovernor Lucas wants the court held so that 
by its record he can show to the world that he has 
extended the laws of Ohio over the disputed territory 
in spite of the vaporing threats of Governor Mason. 

If we furnish him that record we shall accomplish all 
that is required. Be prepared to mount your horses 
to start for Toledo at precisely one o’clock. I will be 
ready with an escort to protect you. 

Promptly at one o’clock under the protection of Colonel 
van Fleet’s “regiment” the company which included Judges 
Bowman, Jerome and Wilson set out for Toledo, arriving 
about 3 a.m. The session was held in an old schoolhouse, and, 
while the judges and clerks were inside holding court, 
soldiers stood guard at the door. Dr. Horatio Conant served 
as clerk and James Flagg as sheriff. The session lasted 
fifteen minutes and Dr. Conant kept the minutes of the 
meeting on a few loose sheets of paper. Possibly the session 
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was cut short because of the nervousness of the judges who 
feared they might be arrested by Michigan authorities. 

At the close of the session their spirits began to revive 
and they agreed to celebrate. They thereupon assembled at 
Munson H. Daniel’s Hotel on what is now the corner of 
Summit and Elm Streets, and joined in drink. Willard Way 
describes the scene as follows: 

While filling their glasses for a second drink a mis¬ 
chievous wag ran into the tavern and reported that a 
strong force of Michigan men were close by, coming to 
arrest them. They dropped their glasses, spilling their 
liquor, and sprang for their horses with all possible 
haste, leaving bills to be settled at a more leisurely time. 

As they had accomplished their work intended speed 
was of more importance than valor. A backward charge 
from the enemy was made at the top speed of their 
horses. They took the trail that led to Maumee by way 
of the route nearest the river. They went at such a 
furious speed that if their charge had been made in the 
opposite direction towards the enemy they would have 
pierced the most solid column.® 

Dr. Horatio Conant had placed the minutes of the meeting 
in the crown of his high hat. In the mad rush from the scene 
he had guided his horse with one hand and held to the hat with 
the other. In spite of his precaution, however, the hat was 
swept from his head by an overhanging limb of a tree and 
the pages of the record were scattered in the darkness. Colonel 
van Fleet called halt for the purpose of reconnoitering and 
then Conant ventured to tell what had happened. Consterna¬ 
tion reigned in the camp. All the labor was lost without those 
records. Van Fleet ordered Conant and two others to dis¬ 
mount and retrace their steps in search of the lost records, 
while the rest followed at a distance for possible emergencies. 
After recovering the records they proceeded less hurriedly to 

“Killits, I, 149. 
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Maumee and arrived there near daylight. It was a good 
night’s work even if hastily done. 

When Lucas County was created in 1835, Toledo had 
been selected temporarily as the county seat. The permanent 
location was to be left to the people of the county. Maumee 
City was incorporated in 1838 and soon thereafter, August 3, 
1838, S. M. Young, Horace Waite, and others called a 
meeting of leading Maumee citizens for the purpose of set¬ 
ting on foot a movement for the relocation of the county 
seat. There was considerable rivalry between the two towns 
and charges of fraud and “slush funds to corrupt the voters.” 
Maumee citizens made the latter charge because Toledo had 
furnished a contingent fund of $80 for the purpose of pre¬ 
venting such removal of the country seat. The matter was 
finally submitted to a vote and Toledo won by fifty votes 
aided by the “slush fund.” But the matter was still pushed by 
Maumee City. They appealed to the General Assembly and 
that body appointed three commissioners to review and 
relocate the seat of justice of Lucas County. They reported 
in favor of Maumee City in 1840, providing that Maumee 
citizens would agree to build a court house not to exceed 
$10,000. A bond of $20,000 was entered into by John E. 
Hunt and others and the removal took place. But even this 
did not settle the matter. In 1852 another election was held 
and Toledo again won, whereupon the county seat was 
removed to Toledo where it has since remained. Between 
1840 and 1852 Toledo had undergone remarkable growth, 
while Maumee City increased moderately. Before the county 
seat was changed to Toledo in 1852, Young and Waite, 
anticipating the change by two years, moved to Toledo. 

When Hunt and others agreed to build a court house 
in Maumee City in 1840 they, of course, expected the seat of 
justice to be permanently located there, and contributed 
certain funds for the construction of the court house. Now 
when the seat was removed to Toledo they sued the county 
for the amount of the original contribution plus interest. 



35 


The Maumee Country: Early Days in Ohio 

Young and Waite carried the case to the Ohio Supreme Court 
and won for the Maumee citizens/ 

Soon after his arrival in October 1838, Waite applied 
himself vigorously to the study of law, was admitted to the 
bar the next year, and immediately assumed a great part of 
the work of the firm now known as Young and Waite. By 
courtesy of the bar he was permitted to argue a few cases 
before formal admission to the bar. 

The law practice of that time was entirely different from 
that of today. Office work was practically unknown and the 
“case lawyer had not then come into being.” The lawyer’s 
time was occupied in “riding the circuit” on horseback, 
through all kinds of weather, over almost impassable roads, 
where fording swollen streams was often made necessary. 
It is reported that upon one occasion (winter of 1837) Mr. 
Young who was the first auditor of the county, found it 
necessary to go from Maumee City to Toledo on county 
business. Much of the journey was along a narrow bridle path 
on the west bank of the Maumee River. At Delaware Creek 
he found that the rains and thaws had swollen the creek to 
full banks and a strong current. The stream had become 
too deep for wading so he straddled a log and by holding to 
his horse’s tail he was towed to the farther bank. Circuit 
riding had its bright side, however. 

Soon after being admitted to the bar, Waite joined the 
circuit riders and in company of Judge Potter, Attorneys 
Spink and Way, Coffinbury, Hill, Fitch, Young and others 
made the required rounds of county seats. Knapp’s history 
of Maumee Valley has this to say of the old circuit days: 

Each term of court in Wood County was a carnival of 
fun for the lawyers. The presiding judge and circuit 
lawyers always put up at Spafford’s Exchange, where 
the judge [Potter] occupied habitually the best sleep¬ 
ing room in the house, a capacious apartment, in the 
northwest corner, over the bar-room to which the 

’’ County Commissioners v. Hunt et al., 5 Ohio 488, 1856. 
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lawyers resorted nightly for a social time. The Count 
[Coffinbury], Spink and Way were the chief actors. 

Way was not naturally humorous. But the Count and 
Spink had a way of playing about and making him 
funny in spite of himself. The three constituted a 
capital theatrical company, including the orchestra in 
which the Count represented the bassoon, Spink the 
violin, and Way the trombone, while the judge would 
act as stage manager. These entertainments were the 
most brilliant and hilarious during the time that our 
friend Judge Potter presided over the circuit. The 
judge sometimes opened the entertainment by singing 
his favorite song of Lord Lovell “which was received 
with tremendous applause and the encore was fre¬ 
quently responded to by ‘Rosin the Bow’ in which he 
was inimitable.”* 

Waite belonged to this merry company, for Judge Potter 
afterwards said of him: 

In his early career I was very fortunate to have him as 
a companion in travelling the circuit, embracing a dozen 
counties, without roads, without bridges, and with log 
cabins at long intervals. These journeys lasted for 
weeks at a time and were all made on horseback. Old 
Tom and Tam O’Shanter became as intimate friends 
as their owners and were quartered in their stalls while 
we were sleeping under the same quilt on a hickory 
bedstead in the log cabin. He was always cheerful and 
our ride in the midst of the forest which was then 
nearly unbroken was always enlivened by his ready 
anecdotes. He was a genial gentleman in the log cabin 
and the palace and the old men and their children were 
always delighted to call Mott Waite a friend.® 

The hardships endured in those early days had their 
rewards. They provided education and discipline, and a 


8 Killits, I, 637. T • u 

8 ibid. Also Waite to Hosmer, October 30, 187s: “How I wish occasion¬ 
ally for one of our old Circuit experiences to lift the burden for a 


moment/^ 
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strenuous outdoor life. Since there was little library work, 
the young lawyer had to rely upon the stored-up knowledge 
of his student days and here Waite could well be thankful 
that he had been trained in the office of his father who 
was well equipped with a library, and also in the office of 
S. M. Young, one of the best lawyers in Ohio at the time. 
Waite afterwards said that Young was the best lawyer he 
ever knew, although he spent his life practising in a town 
of less than twelve hundred population. The young attorney 
had thus to rely upon his acquired knowledge to fight his 
legal battles and often had little opportunity for preparation 
of special cases. Fortunately, Waite had a small library of 
his own during those early days, yet the constant travelling 
made it less useful than such a library would be today.^® 
The character of the practice naturally developed a sense of 
perception, alertness of mind, and a self-reliance which served 
Waite in good stead throughout his subsequent career. His 
vigorous constitution and ambitious nature, his devotion to 
his chosen profession, and his love for the outdoor life of 
the frontier admirably fitted him to cope with the problems 
of the backwoods lawyer, so that the so-called hardships were 
not a hindrance but rather served to advance him along 
the path to success. 

In those days there were no large estates, no great con¬ 
centrations of wealth, and lands were cheap. The lawsuits 
often involved very small amounts of money and, therefore, 
the fees of the counsel were small; an important case was one 
that “involved $25 or more.”^‘ For a number of years after 
Waite began his legal work the practice was largely confined 
to the adjustment of financial matters, foreclosures of mort¬ 
gages, collections of debts, and untangling of titles, matters 

By 1856 Waite’s library was the “largest library in northern Ohio 
(unless it may be in Cleveland) of any practising lawyer.” The Hon. 
H. M. Waite, father of Chief Justice Waite, to Samuel Lawrence, 12 
Wall Street, New York City, July 23, 1856. 

Toledo Blade, March 23, 1888. 
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which grew out of the panic of 1837 and the era of specula¬ 
tion when men would resort to fraud and all sorts of devices 
to prop their falling fortunes. It was this class of practice 
which engaged the attention of Waite for some time after 
1840. Therefore in the law of real estate and the status of 
legal titles he became a recognized authority. It has been 
said that his statement on any point of the law of such 
matters was unanswerable.'* By such practice, combined with 
his keen mind and great industry plus his thorough knowledge 
of business methods, he developed into an unusually suc¬ 
cessful business lawyer. No device of fraud nor manipulation 
of phrases could be such that he could not unravel it. These 
qualities combined to place him in a remarkably short time 
in the forefront of the northwest Ohio bar, which position 
he held for nearly a third of a century, and these were the 
factors which made him an invaluable adviser and con¬ 
tributor in the establishment and development of the business 
interests in that section. 

1* Toledo Blade. Also, Appleton’s Cyclopedia of American Biography. 
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PRACTICE AT THE BAR 

“Justice is . . . nine points in every lawsuit.” 

—Chief Justice Waite 

to Henry Newbegin, June i6, 1877. 

S O diligently did Waite apply himself to his chosen 
profession, that within a decade he was ranked as one of 
the four best lawyers in northwest Ohio. He began 
practice in 1839. By 1844 his partner, Young, who soon 
retired, had turned practically all of the pleading over to his 
young partner. Judge Lucian B. Otis of Chicago afterwards 
said, speaking of the time he was Judge in Toledo in the early 

1850’s: 

It was the leading firm of the valley all the way from 
Ft. Wayne to Toledo. . . . He [Waite] prepared his 
law papers with the most wonderful rapidity and 
accuracy. Sheet after sheet would fly from his pen and 
not one needed a correction. 

Speaking of his pleading. Judge Otis continued: 

He was a strong, substantial speaker but no orator. 

He could scarcely be called a jury lawyer, yet few 
lawyers could marshal the facts as succinctly as he. In 
this he was so successful that, if his case had any 
merits of its own, he most always won. His partner 
took little interest in any of the cases after they got 
into court. Mr. Waite did all the work. He was a natural 
bom bookkeeper and could go through a set of books 
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with the rapidity of the confidential clerk under whose 
charge they had been.^ 

Of course it is impossible to say just what influence Waite 
had upon the development of the law in Ohio, as it is im¬ 
possible to estimate the influence of any lawyer of ordinary 
practice upon the law. He became known for his fair-minded¬ 
ness to both court and litigants, and no matter how sharp 
the issue or the antagonisms of a case Waite never became 
ruffled. Not a single instance is found of an unkind remark 
to opposing counsel in all of his arguments. It was said by 
one, writing during the lifetime of Waite, that: 

If he had any advantages over his competitors it was 
because he was unusually painstaking, conscientious, 
and devoted to his profession from the start, ever 
mindful of his duties, and not only to his client, but to 
the court, and with these qualities uppermost he slowly 
but surely and steadily won his way to the front rank.* 

And Lucian Otis said: “His integrity was of that lawful 
character that he was constantly referred to in and out of 
court.” This it will be noticed was only a short time, no 
more than a dozen years, after Waite began practice. He was 
only thirty-five years of age when he was ranked as one of 
the four outstanding lawyers of northwest Ohio. 

From 1850 to 1855 there were four lawyers in this 
city [Toledo], one of whom, or all of whom, usually all, 
w'ere engaged in every important case that came before 
the local courts. These men were Daniel O. Morton, 

C. W. Hill, Morrison R. Waite, and Judge John Fitch. 

An important case meant in those days anything in¬ 
volving $25 or more.® 

The first case in which Waite appeared alone as counsel, 
in fact the first case in which he ever made a plea, involved 

1 Chicago Tribune, March 24, 1888, 

2 Cowen, VII, 95 - 

8 Judge Otis in Toledo Blade, March 23, 1888. 
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the old horse ferry at Maumee City. The Chief Justice said 
many times in later years that he always enjoyed coming 
back to Amboy township where the case was tried, because 
there was where he made his first plea. The facts of the 
case were as follows: A Mr. Woods sold the old ferry to a 



Mr. Bunting for $2,200. The ferry, a large boat, was used 
to carry passengers across the river before the bridge was 
built. Bunting claimed that Woods represented to him that 
there was considerable profit in the ferry. Shortly afterwards 
the bridge was built which destroyed the value of the ferry. 
Bunting claimed that Woods knew that the bridge was to 
be built and that he misrepresented the facts. The case was 
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tried before Squire Keeler, in a little makeshift courtroom 
in an old house on the opening of Amboy township. Waite 
was counsel for Bunting and D. F. Cooke, also of Maumee 
City, defended Woods. Squire Keeler’s son, Coleman 
Keeler, years later told this story: 

Now my father was a Presb)rterian, and Mr. Woods 
was a Presbyterian, and Mr. Bunting wasn’t. I knew 
mighty well how that case was going. It was against 
Waite.* 

Regardless of the cause Waite lost the case and it would 
seem that he lost not because of religious prejudice but by 
feeble argument. He tried to make his plea, but he was 
frightened, nervous, awkward: he stammered, stopped and 
finally almost broke down, but the court and opposing counsel 
encouraged him and he finally managed to get through. When 
S. M. Young heard how the case ended he said, “I’ll go myself 
next time.’’® 

This would have been most discouraging to one less deter¬ 
mined than young Waite. It seemed to make him more deter¬ 
mined and we see him soon, thereafter, in another case which 
had a different result. Waite had as his opposing counsel 
Myron H. Tilden, afterwards Judge Tilden. Waite had been 
very ill with an attack of ague and he appeared in court pale, 
thin, and tired. Judge Tilden was at that time head of the 
bar and Waite’s friends were afraid that he might not do 
justice to the case under those conditions. But he was 
determined to redeem himself, and tackled the case with all 
the energy which he could command, which was not much at 
that time. Carefully and logically he developed this case, and 
stubbornly he maintained it to the surprise, no doubt, of 
Mr. Tilden who expected to win easily, and of all those who 
heard it. Dennison B. Smith, a Toledo lawyer, said: 

^ Toledo Blade, date unknown, Scrapbook. 

® ibid. That this was Waite's first case is indicated by a letter, Waite to 
W. C. Holgate, March 21, 1878: “My impression is that my first case was 
one of the Wood and Bunting cases in . . . the spring term of 1840.” 
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Though he could hardly stand, what a magnificent plea 
he made. I shall never forget how nobly he maintained 
his position and how, in spite of siclmess and other 
obstacles, almost unsurmountable, he won his case. 

This gave him confidence and, more important still, per¬ 
haps, it gave him the confidence of others. Young congratu¬ 
lated him and from then on there was no question of Waite's 
ability. 

In 1844 he carried a case to Ohio Supreme Court and 
had the good fortune to be successful. Again in 1845 he 
was successful in another case before that tribunal and in 
1846, the same year he was candidate for Congress, he won 
two cases in the Supreme Court of Ohio.® One of these cases 
came to him from New York State and Waite had the satis¬ 
faction of seeing his practice grow by leaps and bounds. 

In the two years 1847-1849 Waite had six cases before 
the Supreme Court. One of these was a murder case, one 
of the two instances found in which Waite appeared in that 
type of case, although, no doubt, he did have other cases 
of that type.^ Generally speaking, his practice was confined to 
real estate, banks, ferries, and later, railroads, and it was 
unusual for him to take cases of assault and battery, or 
murder. The quality and significance of Waite's legal work 
during this period is illustrated by the fact that during the 
ten-year period, 1851-1861, he had thirty-one cases in the 
Supreme Court of Ohio. The rapid growth of his practice 
is shown by the fact that from 1858 to i860 he had twelve 
of those thirty-one cases before the court. During the Civil 
War his practice suffered somewhat but from 1861 to 1865 
he had eleven cases in the Supreme Court. 

Although the greater part of his practice dealt with real 
estate, mortgage foreclosures, banks, and, in the latter part 
of this period, railroads, and, therefore, were matters of 
merely local law, a few involved constitutional questions of 

• See 13-15 Ohio State Reports for 1844-1846. 

’’ Ohio State Reports 128, 1848. 
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im^rtance. For example, in 1845 a statute was passed in 
Ohio relative to the establishment of banks. The act provided 
that six per cent of the total dividend annually declared 
should be in “lieu of all taxes.” In 1851 an act was passed 
to abrogate this and to subject all banks to the general tax 
laws. Waite on behalf of the bank, in Toledo Bank v. Bond,® 
argued that the second act impaired the obligation of the 
contract contained in the charter, that is, the original act. 
And he set up, of course, the Dartmouth College Case as 
authority. Chief Justice Bartley, one of the most resolute of 
the enemies of the College decision, decided against Waite, 
saying that the decision had been perverted “until it has 
become a subterfuge for fraud, and a means of shielding 
corporations from responsibility and correction for the abuse 
of their corporate franchises.” The Supreme Court of the 
United States later reversed the Ohio court in Bank v. 
Debolt.® 

In 1854 Waite’s practice probably exceeded that of any 
lawyer in that part of the country. A letter from his father, 
Henry Matson Waite, to a friend in New York City, dated 
March 27, 1854, says: “Morrison has as great a proportion 
of cases as usual, more than any other lawyer.” 

Eulogists have suggested that Waite never took a bad 
case if he knew it. However, he, like all attorneys, was 
probably no respecter of cases. In 1859 argued a case in 
the Supreme Court of Ohio for which he has received crit¬ 
icism.^® Veronica Muhl, a Swiss woman, had been run over 
and killed in the streets of Toledo by a train of the Southern 
Michigan Company in 1854. A two-year-old son was left 
by Veronica and suit was brought in his behalf for $5,000 
damage. It was alleged that the train was moving at a rate 
of speed exceeding twenty-five miles an hour, and that the 
bell was not ringing, both acts being contrary to a city 

* I Ohio 622, 1853. 

® I Ohio 591, 1853; reversed i6 Howard 369, 1853. 

Myers, 533. 
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ordinance. Waite, attorney for the railroad, entered a general 
denial, but the jury in common pleas returned a verdict 
against the railroad in July 1855. The railroad then took 
the case to the district court. Here Waite amended his plead¬ 
ing, no longer denying the statement regarding the speed 
of the locomotive, and the culpability of the railroad, but 
centered his entire argument on the point that the plaintiff’s 
counsel must prove that the son was legitimate, and he moved 
that the action be non-suited on the ground that the illegiti¬ 
mate child was not next of kin within the meaning of the 
statute. This argument won in the district court, and counsel 
for the plaintiff appealed to the Supreme Court of Ohio. 
The Supreme Court reversed the lower court saying: 

When the defendant’s counsel [Waite] under leave 
to amend had withdrawn all that part of the answer 
that denied the killing of deceased by the wrongful 
carelessness of the defendant’s servants in operating 
their locomotive, there remained no denial of right of 
action 

and the question of whether the son was nearest of kin 
could not affect the course of action. The legal beneficiary 
could be determined after action had been determined.^^ 

It seems clear enough here that Waite had a very bad case 
and the argument presented is nothing to be proud of. It 
would, no doubt, have been better if he had advised the rail¬ 
road company to compromise the matter, if possible, and, 
if not, to pay over the amount. 

Of the even dozen cases argued before the Supreme Court 
of Ohio from 1858 to i860 three involved railroads, others 
had to do with real estate, valued from $15,000 to $25,000. 
All this serves to indicate the increasing value of Waite’s 
practice. His income had by this time increased to the point 
of from $7,000 to $10,000 annually, and he was by far the 
busiest lawyer in the City of Toledo. From 1845 to i860 

Muhl V. Southern Michigan Railroad Co., 10 Ohio 272, 1859. 
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his practice was worth about $7,000 a year, which in those 
days was considered something extraordinary.^* If this were 
true over this fifteen-year period, it seems conservative to 
estimate the value of his practice in i860 at $10,000, since 
there was such an enormous growth in the years immediately 
before the war. It is interesting to note here that Waite’s 
friend, Evarts, one of the leading lawyers of New York City 

was scarcely equalling him in volume of practice at this 
time.” 

In 1865 an incident happened in the district court which 
illustrates an important characteristic of Waite. His opponent 
was a Mr. Doyle, afterwards Judge Doyle, who was at the 
time a very young attorney. In fact this was the first case 
Doyle ever had argued in court higher than common pleas. 
During the young attorney’s argument Judge Foote, who was 
presiding, and some of the opposing counsel put questions to 
Doyle which confused him somewhat and he stopped sooner 
than he otherwise would have. When he sat down, Waite 
came over to him, held out his hand and said: “That was an 
elegant argument, Johnny, and, if I beat you, it will not be 
your fault.’’ This characteristic encouragement to young men 
was always with Waite; perhaps he remembered the old 
ferry case in which he himself needed and received help. 
Even on the bench this same helpfulness was noticed and 
commented upon. Judge Doyle afterwards noticed this when 
Waite sat in the Supreme Court of the United States and saw 
a young man pleading his first case involving a dock right 
before that august tribunal. He began in a very loud voice 
and was soon so confused that he was on the verge of a 
collapse. Chief Justice Waite carefully led the young fellow 
on, and finally succeeded in getting him on the right track 
again and the result was a fair argument. Had the man 

Judge Otis, in Chicago Tribune, March 23, 1888. 

Martin, Life of Joseph H, Choate, I, 126, says that at this time the 
"entire office income [of Evarts and Southmayd] was about twenty- 
thousand" dollars a year. 
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been left alone, he would no doubt have disgraced himself, 
said Judge Doyle/* 

After the war was over, Waite’s law work took on added 
importance. His practice now increased very rapidly, involv¬ 
ing important litigation of railroads and banks. In the next 
six years he had at least fifteen cases in the state Supreme 
Court besides cases in the federal district courts^® and the 
Supreme Court of Michigan.^® By 1872 Waite had repre¬ 
sented five different railroads and the English Bond Holders 
in the Great Western. A newspaper clipping of the period 
indicates that Waite was recommended by some New York 
attorneys to these bondholders as the best informed lawyer 
to be found.^^ 

An incident occurred in the common pleas court of Lucas 
just after the close of the war which shows the magnanimity 
of Waite. A lawyer moved to Toledo from some of the 
rural localities where evidently he had been used to engaging 
in what is known as “sharp practice.” In one of his first cases 
Waite, counsel for defendant, was his opponent and being 
rushed with work failed to file an answer in the specified 
period of time. The rural attorney insisted that the defendant 
was in default and that he should thus be accorded the verdict 
on the technicality. Judge John Fitch, who was presiding, 
pointed out that it was the custom to give the attorney a 
reasonable time after default to answer, and that as it could 
not be tried for some time anyhow, no harm would be done 
by following the time-honored custom. In a loud and harangu¬ 
ing voice the lawyer argued, claiming judgment by default. 
Members of the bar, it was said, were surprised at the 
procedure of the attorney for plaintiff, and the judge 
exclaimed that it was not the custom to take advantage of 

Toledo Blade, March 23, 1888. 

Ohio Federal Decisions, 219. 

^*25 Michigan, 329. 

among Waite’s papers confirms this. The letter is dated 

ew York, May 9, 1873, and is from W. W. MacFarland of Barlow, 

Larocque and MacFarland. 
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a lawyer who was pressed with business, but indicated that 
such action might tend toward greater promptness on the 
part of lawyers. The lawyer insisted. 

While the judge and the attorney were discoursing, Waite 
was busy looking over the petition. He immediately dis¬ 
covered in it a fatal defect to which he now called the court’s 
attention. Strictly speaking he could have had the case dis¬ 
missed, throwing the cost on the plaintiff, but he allowed the 

plaintiff to amend his pleadings, saying in the fashion of 
Lincoln: 

If I give him time to amend his petition, he may be 
willing to g^ve me a few minutes to prepare my 
answer.^® 

Waite afterwards won the case. 

Another case of mere local interest, but one that shows the 
importance of careful preparation, was argued by Waite in 
1871. In this case he met his equal in the Lucas courts. The 
facts were as follows. A few years after Toledo was founded, 
one Hugh Gribben became the owner of some land near the 
city. In 1842 Neil Gribben, a brother, came to Toledo. His 
brother, Hugh, authorized him to dispose of the real estate 
and Neil made over a deed to 160 acres to his other brothers, 
John and Peter Gribben for $1,000. Soon after making this 
deed Neil died, and then John Gribben sold his interest to 
Peter. 

For nearly fifty years there was no question of title. By 
this time the land had increased in value until it was worth 
about $20,000. Hugh Gribben now reappeared and claimed 
the title, saying that the deed made by Neil Gribben was 
fraudulent, because it was not drawn until after Neil’s death, 
and that it was signed by someone putting a pen in the dead 
man’s hand and guiding it in adding the signature. Lee and 
French, Waite and William Baker were his attorneys, and 
he won a verdict in the common pleas court. The Peter 

is KilHts, I, 643- 
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Gribben heirs were represented by Charles W. Hill and 
Charles Doyle. The case was appealed to the district court 
and Attorney Charles H. Scribner entered the case, taking 
the place of Doyle who was ill. Scribner had one day to 
familiarize himself with the case and spent all day Sunday 
reading the papers. On Monday morning the case began. 
John Gribben and H. A. Taxan, the only surviving witnesses 
to the deed, testified that Neil Gribben held a power of 
attorney for Hugh, that he was dead when the deed was 
signed, and that the man who wrote the deed put a pen in 
Neil’s hand and affixed his signature; John Gribben also said 
that he was a minor at the time and that he was forced by 
his brother, Peter, to take the part he did. On this evidence 
Waite and his colleagues won in the common pleas court 
and nobody expected a reversal. 

Here Scribner enters the picture. He pointed to the deed 
and suggested the surprising fact that, wherever the name 
of Neil Gribben occurred written by the lawyer who drew 
up the deed, it was always spelled “Niel” (the i before the e) 
while in the signature on the deed it was spelled correctly 
“Neil” (the e before the i). Therefore, he argued, the lawyer 
who wrote the deed did not know how to spell Gribben’s 
name but that Neil surely knew how to spell his own name, 
and that therefore Neil Gribben had actually signed his own 
name, of course, before his death. Scribner won and Peter 
Gribben’s widow and heirs kept the property.^® 

One other case of importance was argued by Waite which 
indicates the peculiarities of the profession. He carried a 
case to the Supreme Court of Ohio for a party who claimed 
damages on the ground that his water power leases on a 
branch of the Miami and Erie Canal had been destroyed by 
the abandonment of that part of the canal by the city and 
state. He claimed that he had a thirty-year renewable lease 
to propel his flour mills with surplus water not required for 

« ibid.. 644. 
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navigation. When in 1868 the Governor of Ohio executed 
a formal grant to the City of Toledo, under the act of the 
legislature of 1864, discontinuing the canal, Waite on behalf 
of one Hubbard obtained a temporary injunction restraining 
the city from interfering with the water flow. The city was 
preparing to destroy the canal and to build a highway on its 
site. Waite argued that Hubbard had a vested right; that 
the act of the legislature was subject to his prior rights, and 
that the city was liable for all damages from the discontinu¬ 
ance of this water supply. The Supreme Court decided against 
him in 1871.®® 

After Waite was appointed to the bench, a case arose from 
Cincinnati, and was carried to the Supreme Court of the 
United States involving exactly the same questions, and 
Waite wrote the opinion citing the Hubbard case as 
authority.®^ 

During the period following the war and until his appoint¬ 
ment to the bench, Waite’s practice was an unbroken suc¬ 
cession of successful appearances for railroads and other 
corporations. 

Although Waite was extremely busy with his legal work 
and political activities, he was by no means unmindful of his 
higher duties as a citizen during this period. He had been 
living in Toledo only a short time when he was elected aider- 
man. We find that at a session of the City Council, August 11, 
1852, Alderman Waite introduced “an ordinance requiring 
all places in which liquors were sold to be closed on Sundays,” 
which was unanimously adopted. Two months earlier he 
represented Toledo at a meeting in Logansport, Indiana, the 
purpose of which was to make plans for the construction of 
a Toledo, Wabash, and Western Railroad Company. Two 
years later Waite became one of the organizers of the 
Toledo Gas Light and Coke Company and was a director of 

20 Hubbard v. City of Toledo, 21 Ohio 379. 

Fox V. Cincinnati, 104 U.S. 783. 
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it for twenty years until he was appointed to the bench. In 
1852 the Bank of Toledo, a branch of the Ohio State Bank, 
became so seriously embarrassed that the redemption of its 
circulation under the law was assumed by the parent bank. In 
1855 this bank was purchased by S. M. Young, Waite and 
some men from Cleveland, with Young as president and 
Waite as one of the directors. The bank was successfully 
operated and in 1864 it became the Toledo National Bank. In 
1858 we find Waite as president of the Toledo Young Men’s 
Association, besides being active in various church organiza¬ 
tions.** Two years later we find him assisting in the organi¬ 
zation of the Toledo Street Railroad Company, November 
20, i860. He became one of the directors, which position he 
held for a number of years. The next year, 1861, we find him 
lecturing to a class in the Toledo College of Trade on legal 
subjects. In 1867 the Protestant Orphan’s Home was founded 
by a number of women who selected Waite as one of their 
advisers. Although it was known as the Protestant Orphan’s 
Home, all creeds and nationalities were welcomed and it was 
really non-sectarian. These are only a few of the many 
activities of Waite but they serve to indicate the place he 
held in the moral, philanthropic, and business aspects of his 
community. His name was linked with practically every 
movement for the betterment of his community for a third 
of a century, and his generous nature kept him poor, for he 
gave continuously, but wisely, of his wealth to charity. These 
connections and kindly qualities endeared him to the people 

of the Maumee country, a fact which will be more apparent 
as we continue. 


** The law firm of Young and Waite moved to Toledo 
was at this time thirty-four years of age. 
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CHAPTER IV 


OHIO POLITICS 

“From the time I put my foot on Maumee soil, I have 
lived among friends.” 

—Chief Justice Waite 
to Samuel M. Young, December 7, 1879. 

I N those early days Waite applied himself very diligently 
to his legal work, but he also recognized that in order to 
be successful he must take an interest in other aspects of 
community life. No doubt he thought that a certain amount 
of political activity was advantageous to success in law. His 
partner, Young, was a staunch Whig and a leader in political 
circles, and no doubt this also tended to influence Waite to 
give some attention to politics even as early as the first year 
of his practice. 

The first record of a political organization in Lucas County 
was a Whig meeting in Toledo, July 28, 1837. General 
Andrew White of Sylvanus was chosen president, and 
George B. Way of Toledo, secretary. The delegates from 
different parts of the country included S. M. Young from 
Maumee City, a member of the County Central Committee. 
One of the first questions discussed in the meeting was that 
of the removal of the county seat from Toledo to Maumee 
City, which served to split the otherwise harmonious meeting. 
Soon thereafter the Toledo Blade was saying: 

We are informed that emissaries from Maumee City 
have been visiting every cabin in the western part of 
the county with the view of stirring up dissatisfaction 
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and exciting prejudice against the continuance of the 
seat of Justice at Toledo. 

The next year, 1838, Young was a delegate to the Whig 
State Convention. In 1840 came the famous log-cabin hard- 
cider campaign when General Harrison was nominated for 



President by the Whigs. He, of course, was especially strong 
in this section of the country as many of his famous exploits 
were matters of local pride. The Whig enthusiasm was 
boundless in the Maumee country, kindled by that unfortunate 
sneer in the Baltimore Republican at the poverty and laziness 
of General Harrison. 

Give him a barrel of hard cider and settle a pension of 
$2,000 a year on him and, our word upon it, he will sit 
the remainder of his life in a log cabin.^ 

That simple statement suggested the Whig keynote and log 
cabins and cider barrels sprang up like magic throughout the 
country. Ohio probably constructed the greatest number per 
square mile of any state in the Union. The local committee 
of which Waite was secretary had its cabin, and Tippecanoe 
clubs were formed everywhere in the county. Waite’s first 

'^Toledo Blade, August 22, 1837. 
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experience in politics was gained in the organization of these 
clubs. Young was again sent to the State Whig Convention 
at Columbus. 

So diligently did Waite apply himself in whatever effort 
he assumed that within a short time he was in demand, not 
only as a public speaker, but as an organizer of political clubs. 
His work along this line was so well done in 1840 that he 
was elected president of the Whig Central Committee the 
next year. In the campaign of 1842 he assumed an important 
part. During this year there was a long hard fight over the 
apportionment of congressional districts under the census of 
1840. The Democrats had a majority in the state legislature, 
and so notorious was the gerrymandering of that body that 
the Whig members decided to resign in a body, break up 
the legislature, and issue an address to the people. 

The character of the campaign is illustrated by a call made 
for a Whig mass meeting of Lucas County by young Waite, 
President of the Whig Central Committee, September 5, 
1842. Hand bills and newspaper advertisements appeared 
with the following which give some idea of the political 
campaigning of the time. 

Rally Whigs and Kill the Monster 

First Look on This Picture 
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i 6 th Congressional district {extending about 250 miles 
along the Ohio River) and then look on this: 



The gerrymander delineated above is a rare animal of 
the genus Locofoco.^ He was discovered in the “Tin- 
pan”® at Columbus, on the loth of last month, where 
Bymington and Co. had got him so trained that he could 
destroy annually for ten years to come from twenty-five 
to thirty thousand Whig votes to thus secure to the Lo- 
cofocos for that time though vastly in the minority four¬ 
teen of the twenty-one members of Congress! 1 ! As 
soon as the intentions of his keepers were known the 
Whig members of the Legislature gave chase to the 
“varmint” and commenced a fire of hot shot upon the 
whole menagerie. His keepers were routed and the 
Gerrymander, severely crippled, was taken away and 
now awaits the sentence of the people. 

*Term Locofoco was applied to Democrats, but originally applied to 
friction matches. In 1834 it was applied to an extreme faction of the Demo¬ 
cratic Party in New York City, because at a meeting of Tammany Hall, 
at which there was great diversity of opinion, the chairman had the lights 
extinguished. The extremists produced Locofoco matches, relighted the 
room and proceeded. Later the term was applied to the entire Democratic 
Party by the Whigs. Waggoner, V. 

* Democratic caucus. 
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Here is a sample of Bymington and Co.’s 

gerry- 

mandering: 

Whig District (i6th) 

Washington County 20,823 

Gallius 

13.444 

Athens 19,109 

Lawrence 

9.738 

Meigs 11,452 

Scioto 

11,192 

Total Population 

85.758 


Whig Majority 

34,040 


Locofoco District (4th) 

Stark County 34,603 

Tuscarawas 

25,631 

Total Population 

60,234 


Locofoco Majority 

163 



The Whig district above has a population of more 
than 15,000 above the ratio, while the Loco, district is 
more than 10,000 belozv the ratio and this is done by 
those who prate about “equal rights” and “Democracy.” 
Out upon such hypocrites !! Whigs of Lucas let us have 
a mass meeting at the House of David Mills in 
S wanton 

On Saturday the 17th inst., at 10 a.m. and try like 
good citizens and real Democrats to kill the monster. 
Several stirring speakers are expected to be present, 
and among them 

Nathanial B. Adams and James Durbin Whig candi¬ 
dates for the Legislature from this district. Come up 
then, one and all, farmers, mechanics, merchants, and 
professional men, and let us counsel together. Friends 
of Clay and Corwin turn out, arouse Whigs and make 
struggle for election of honest men, the ascendance of 
correct principles and the payment of contractors and 
laborers on the public works. Delegates will be elected 
to a Whig mass meeting at Tiffin in Seneca Co. where 
Tom Corwin, “the Wagoner Boy”; Tom Ewing, “the 
Salt Boiler”; and many other prominent Whig speakers 
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■will be present. . . . Rally Whigs! Rally as you did m 
1840 and all will be well. 

(Signed) M. R. Waite, President 

S. L. Collins 
C. Matthews 
Dan Segar 
Charles W. Hill 

WHIG CENTRAL COMMITTEE. 
SEPTEMBER 5,1842* 

Although Waite was very busy with his law practice and 
other activities of a professional and political nature during 
those early days, he always found time for other civic 
activities and the demands of society. There were numerous 
places of historical interest in and near the Maumee valley: 
battlefields, mounds and Indian burying places, and many 
excursions were made to them by the young people of 
Maumee City in the early days. Says Dennison B. Smith: 

Chief Justice Waite was always popular. In the early 
days in the Valley there was no young man more sought 
after and more universally liked and this was largely 
because of his sunny, cheerful disposition. I remember 
that in the winter of ’40 and thereabouts the young 
people of Maumee got up many sleigh-riding parties. 

We would often drive down the river to the old Amer¬ 
ican House and enjoy the Cotillion parties. Those were 
happy, halcyon days and Chief Justice Waite would 
often speak of them in after years.® 

* Result of the election in Lucas County, 1842: Governor Corwin (Whig) 
80s, Shannon (D) 609, King (Anti-Slavery) 3. Whig ticket about 200 
majority. Horatio Waite, Maumee, elected commissioner over James 
McCabe. The Blade announced result in the state with this introduction: 

The old coon is dead I That “same old coon” is dead at lastl We 
are completely used up. 

The Democrats gained largely through the Whig resignation and had a 
larger majority than before, while Wilson Shannon was elected Governor 
by 2,243 majority against Corwin’s 16,130 over him in 1840. Waggoner, V 

330 ff. 

* Toledo Blade, March 23, 1888. 
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It was in this year (1840) that Waite, then twenty-four 
years of age, married Amelia C. Warner of Lyme, a great- 
granddaughter of the distinguished Colonel Selden, and 
second cousin of Waite. Mrs. Waite afterwards wrote to her 
grandson: 

We were engaged in the spring of 1838, but expected 
a long engagement as your grandfather only graduated 
from Yale in 1837 and there was the law course to go 
through but he was fortunate in making such true and 
good friends as Mr. Samuel M. Young who took him 
into partnership as soon as he passed his examination 
and was admitted to practice—^took him into partner¬ 
ship and sent him home to get married in 1840, thus 
shortening our term of probation at least two years, 
telling him that there ought to be a wife in the firm, 
as he was not ready to get married himself. 

Waite had very little with which to start married life. With 
one hundred dollars given to Mrs. Waite by her uncle, the 
young couple began together by furnishing a room in the 
home of Waite’s great-uncle. Eight months later with two 
hundred dollars more from the same uncle they were able to 
furnish comfortably a small house, spending, for the first two 
years, about six hundred dollars annually.® 

Mrs. Waite was a beautiful and talented lady of good 
sense, refined taste, and of independence of character which 
made her a valuable asset to the frontier community. She 
soon assumed a very prominent place in the social and civic 
aspects of the community. She was characterized not only 
by personal charm but was known for her executive ability, 
in which respect she equalled perhaps the Chief Justice. The 
records of the county of Lucas reveal titles of real estate 
in the name of Mrs. Waite and the social and civic columns 
of the local papers testify to her commanding place in those 
fields, even in the early period before the Civil War. During 
the latter period she took a leading part in community work 

• Letters of Mrs. Waite, wife of the Chief Justice. 
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for the betterment of conditions of the soldiers and the raising 
of funds, clothing, and food for them. The Waite home 
became the social center of the town. Mr. and Mrs. Waite 
were both soon in demand in community activities, church, 
young people’s meetings, etc. Waite was rapidly rising as an 
accomplished speaker and was soon at the front of community 
affairs. 

Again in 1844 Waite took a very prominent part in the 
political campaign. This year Clay was the Whig candidate 
for President against Polk. The leading issues of the cam- 
paigpti were those of the tariff and annexation. The campaign 
was bitter, and Clay was hounded from day to day to take 
a definite stand on the Texas question. At last he yielded, 
being a better statesman than politician, his friends said, and 
in his famous letter of July i, 1844 declared: 

Personally I have no objection to the Annexation of 
Texas, but I certainly would not be willing to see the 
Union dissolved or seriously jeopardized for the sake 
of acquiring Texas. 

No doubt the aim of this letter, partially at least, was to 
secure Southern support. But the effect was to drive a 
sufficient number of the people of New York into the anti¬ 
slavery party of James G. Birney, giving the state to Polk by 
a slight vote and losing the presidency for Clay. Polk’s 
plurality in New York was only 5,100 votes while Birney 
received 15,812 votes, an increase of 13,004 over his vote 
in 1840. This of course was due to the feeling that Clay 
was personally favorable to either annexation or at least 

to strengthening the slave-holding power of the United 
States. 

A favorite campaign poster used by the local Whig com¬ 
mittee contained a picture of the Whig coon tearing to pieces 
the Democratic rooster. The result of the election of 1844 
was such that the picture was not used again. One of the 
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songs also used in the campaign ran something like this: 

As I walked out by de light of de moon 
Merrily singing that old tune 
Dah I spy dat same ole coon, 

A sittin on a rail. 



Waite contributed more to the success of the ticket in the 
district in this campaign than at any time previous. He, 
Henry Reed, Jr., Frank Johnson, and C. W. Hill, another 
rising lawyer, were selected as speakers for the Whigs, where¬ 
upon they immediately published a notice challenging the 
champions of Democracy to public debates. Waite was now 
twenty-seven years old and of all the Whigs in the district 
who campaigned none surpassed or quite equalled him in 
effective speaking. So well did he do the job that two years 
later, at the early age of twenty-nine, he was nominated for 
Congress at the Whig convention, July 14, 1846. William 
Bebb was the Whig candidate for Governor of Ohio against 
David Tod and defeated Tod by the small margin of 2,368 
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votes; Waite lost to William Sawyer, an old and seasoned 
campaigner, but he carried Lucas County by a large majority 

where he ran ahead of the ticket. 

By this time Waite’s law practice was assuming great 

proportions, equalling, if not surpassing, any other in the 
Maumee country from Fort Wayne to the bay. But in 1849 
he was called again from his valuable practice, which was 
now realizing for him in the neighborhood of $4,000 to 
$5,000 annually, to enter politics. This time it was decidedly 
against his wishes but he yielded to the pressure of his 
friends, and, influenced by the unanimity by which he was 
chosen, he consented to be a candidate for the general assem¬ 
bly. He was elected by a plurality of 158 votes over L. B. 
Lathrop (D) and served one term in the lower house. It 
was during this term of the legislature, 1849, that the 
assembly elected Salmon P. Chase, United States Senator 
from Ohio, his first entry into national politics. Waite, 
however, did not contribute to his election as Chase was a 
Democrat, and was elected by the Democratic members of 
the assembly plus two “free-soilers” who held the balance 
of power. Waite of course was a Whig. 

At the Whig gathering at Swanton, August ii, 1849, 
which nominated him for the assembly, Waite was elected 
president of the convention. A resolution adopted by that 
convention is of interest here because it probably states 
Waite’s view on the all-important slavery question, a dozen 
years before the Civil War: 

Whereas the institution of slavery is opposed to 
natural law, the spirit of Republican Government and 
the tendency of the age: therefore 

Resolved: That while we recognize the right of our 
sister states to regulate their internal policy, as guaran¬ 
teed by the constitution of the United States, we regard 
slavery as a grievous, moral, social, and political evil, 
and that the efforts of our Government, both State and 
National, should be so directed as to effect the entire 
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eradication of the same and its consequent evils, from 
our favored land. 


After serving one term in the legislature, Waite anxiously 
returned to his law practice, thoroughly determined to leave 
politics for good. However, he was again nominated by the 
Whigs as candidate to the Ohio Constitutional Convention 
of 1850, and, since this was more particularly in the line 
of his profession, especially since one of the main purposes of 
the convention was to revise the judicial machinery of the 
state, and also because the position was only of a temporary 
nature, Waite again consented to be the candidate from his 
district. This proved to be an off year for the Whigs; in 
fact, the party was on the wane everywhere, to be superseded 
by the Republican party, and Waite was defeated by his 
Democratic opponent. There is no doubt that during this 
period Waite was the leader of the Whig party in his district, 
both legislative and congressional. 

He was now free to return to his law work where it seems 


his real interests lay. And, although he contributed to the 
birth of the Republican party in 1856 by taking an active 
part in the organization of clubs of the new party for the 
next ten years, he repeatedly refused to enter a race for office 
until somewhat later during Lincoln’s administration. For 
twelve years then we find him devoting himself closely to his 


legal practice.^ 

Waite’s next adventure into the political arena can be best 
understood after a review of the politics of Ohio during the 
Civil War. This is necessary in view of the fact that Waite 
was drawn into two of the most remarkable political contests 
ever waged in Ohio, before or since. To understand the part 
he played, it will be necessary to recall that on the outbreak 
of the war, the Union party took the place of the Republican 
party, and transferred the government at Columbus from the 
control of the radical element of the Republican party to the 


T supra, Chapter in. 
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conservative elements of the Republican and Democratic 
parties. Tod, a Democrat, was selected as the Union party 
candidate, and was elected governor in 1861 by a majority 
of 223 over the Democratic candidate, H. J. Jewett. Mr. Tod 
had been prominent in Democratic circles for years, had been 
the candidate for governor in 1844 and 1846, and had pre¬ 
sided at the convention which nominated Douglass for 
President in i860. He had early fitted out a whole company 
of troops with uniforms and, as has been seen, was dispatched 
to President Lincoln by Governor Dennison to pledge Demo¬ 
cratic support. 

Soon after his selection as governor and the general 
Union victory in 1861, there developed a dissension in the 
ranks of the Union party, which continually grew until it 
destroyed it altogether. The party had within itself the seeds 
of destruction. It was a heterogeneous mass of Democratic 
representatives and other elements. It was a coalition of men 
of different party backgrounds and, though they could agree 
on certain principles, there were always many points of dis¬ 
agreement. Tod’s civil appointments alienated some of the 
old-line Republicans and his promotions in the army alienated 
others; his lack of plans for encampment, supplies, etc., 
alienated still others, and so it continued throughout his 
administration. Governor Tod had a sort of bluntness about 
him which angered the legislative leaders and his lack of 
oratorical powers gave rise to doubts as to his ability. Even 
in the campaign his advisers wished that he keep silent as 
much as possible. In fact, he made only a few addresses, the 
chief one being at Youngstown, September 28. 

The election of a United States Senator also increased 
the dissension in the party, dividing it into the Chase and 
Wade factions, each of these gentlemen desiring that posi¬ 
tion. It became increasingly evident after the failure of 
the selection of either Wade or Chase to the Senate that 
the party was hopelessly divided, and the more radical of the 

Republican Unionists longed for the reestablishment of the 
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Republican party. Soon this sentiment began to be advo¬ 
cated by newspapers and other more or less interested ele¬ 
ments. 

However, the sentiment for retaining the Union organiza¬ 
tion was still strong and in the state convention of 1862 the 
nominations were entirely controlled by the conservative 

elements of the two old parties. 

While the state convention was controlled by the conserva¬ 
tives of the old parties, this was by no means true in the 
district conventions. In the Cleveland district there was an 
excited contest between the Chase and W^ade factions, which 
the Chase candidate, Spaulding, won. In the Toledo district, 
with which we are more concerned, the radical element held 
control of the convention and renominated J. M. Ashley, 
incumbent and bitter opponent of President Lincoln. W^here- 
upon the conservative element withdrew and nominated 
Waite, a staunch supporter of the administration, as an inde¬ 
pendent candidate for Congress. But not only did the conser¬ 
vative Republican element withdraw and nominate Waite, 
the Democratic convention was also divided. The convention 
met and voted loi to 82 not to place a candidate in the field, 
but to support Waite, but the minority element of that party, 
thinking they saw an opportunity to place a Democrat in 
Congress due to the dissension in the Republican ranks, with¬ 
drew and nominated Edward L. Phelps of Defiance as the 
Democratic candidate. And so the contest was waged between 
a radical Republican, a conservative Republican and a 

Democrat. , ^ 

It has been said that this contest for Congress in the 5th 

congressional district was the most memorable local political 

contest in the history of northwestern Ohio. This the 

second year of the rebellion, and the darkest hour of that 

great crisis. Lincoln and his policy were on trial, reversp 

were being met continually in the field. Ohio was divided m 

sentiment concerning the continuation of the war. Suspension 

of constitutional guarantees were matters of recent moment. 
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and afforded grounds for criticism. The emancipation policy 
came in for its share of abuse. All eyes were turned upon 
the elections in Ohio, especially that in the 5th congressional 
district. Would that district return to Washington Mr. 
Ashley, Lincoln’s most bitter foe in the lower house ? 

When Waite was notified of his nomination for Congress, 
he hesitated to accept. Benjamin S. Cowen, Adjutant General 
of Ohio, at the time said he “reluctantly consented’’® to run 
for Congress. It was well known that he had no political 
ambition. It was only after being urged strongly to enter the 
contest and in answer to a duty he felt he owed to the 
administration that he did consent to run. That duty, as he 
saw it, was to support the administration in the policy it had 
initiated and maintained from the beginning of the war, 
which policy held that the proper and paramount aim of all 
should be to support the government from overthrow by 
rebellion and to maintain the union in its integrity, leaving 
slavery with all its attending interests to take its chances 
in the exigencies and results of the war. This was one view, 
the conservative view, of the proper purpose of the war. The 
other view was held by the radical element headed by Ashley, 
that the abolition of slavery should be accepted as an end to 
be sought in the prosecution of the war and at once be so 
declared by the President. This view had long been held and 
advocated by Ashley and in a series of letters to the Toledo 
Blade a year before the campaign he urged such a policy, 
his chief reasons being that as slavery had been the main 
cause of war and was then the main support of the South, 
it should at once be removed as such support. 

Soon after accepting the nomination Waite was invited 
to address a large public meeting October 6. Here he stated 
his views on the different phases of the war, its origin and 
purpose, and the proper policy in its management. He said 

® Cowen, Great American Lazvyers, VII, 97. Also, Chicago Legal News. 

VI, 145, says “Mr. Waite was induced much against his wishes to accept 
an independent nomination/' 
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that if elected he would employ his official power for the 
prosecution of the war by the most effective and vigorous 
means. Nothing less than the defeat and disarming of every 
rebel and the complete restoration of constitutional author¬ 
ity would satisfy him. After expressing the opinion that aboli¬ 
tion of slavery was an object in many accounts desirable, 
Waite said that as a member of Congress he could have no 
power to interfere with slavery in the states. Congress could 
pass laws and punish crime and declare forfeiture of prop¬ 
erty, but in such cases there must be a trial of the individual 
charged and no forfeiture could result until such trial and 
conviction. He wished that slavery might be abolished in all 
the land, but so long as the Constitution remained as it then 
stood Congress had no right to interfere with the institu¬ 
tion in the states except as stated. This is the rule for Con¬ 
gress in peace and war. No new power was given that body 
by the war. To acquire such power the Constitution must 
be peacefully amended. But a new state of things existed. 
The South had forced a rebellion upon the people and with 
that came war and the laws of war. The President, as com¬ 
mander in chief, and his generals in the field had the power 
to do anything warranted by the laws of war, to strengthen 
his own army and to weaken the enemy’s. The rebels in mak¬ 
ing war had assumed all the risks and responsibilities of 
such conditions. It was the duty of the commander to weaken 
his enemy—^take his property of every kind and his life it¬ 
self if necessary to that end. Slaves were no exceptions. Of 
course, all that was done to property or life must be regu¬ 
lated by the laws of war and all from the commander down 
to the soldier in the ranks were answerable for the violation 
of those laws. But the commander in chief was the sole judge 
as to what was necessary, whether in battle or elsewhere. 
Slavery was the chief strength of the South. By keeping the 
laboring class at home the rest could fight us. The Presi¬ 
dent unquestionably had the right to destroy that element 
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of strength, and it was for him to determine when it should 
be done. The President had already given notice (in his 
preliminary proclamation of September 1862) of his inten¬ 
tion to take from the South that element of strength, and 
that on January i, 1863, all slaves of states then in rebellion 
would be declared free. Waite said he fully sustained the 
President in such action. 

As mentioned before, a Democratic convention was held 
and by a substantial majority decided not to place a candi¬ 
date in the field, but the minority withdrew and nominated 
Edward L. Phelps of Defiance County. This action had the 
effect of leading the Democrats of Putnam, Defiance, Henry 
and Williams to unite in an effort to secure a partisan 
congressman as a result of division on the part of the Re¬ 
publicans. At the same time the radical portion of the Repub¬ 
licans supported Ashley, as the most effective way of 
expressing their desire for a “more vigorous war policy” con¬ 
cerning slavery. The result was that Ashley was elected by a 
vote of 7,013 to 5,850 for Waite, and 5,234 for Phelps. 

Thus Waite was defeated because of the division in the 
Republican ranks and the nomination of the Democratic can¬ 
didate. His standing in Lucas County is illustrated by the 
fact that he received nearly three-fourths of all the votes 
cast in Lucas, which was the most emphatic endorsement ever 
given to any candidate for office there, except that given for 
the same gentleman at a later date when he was unanimously 
elected to the Ohio Constitutional Convention in 1873. The 
vote in Lucas in the congressional election was: 

Waite 2,718 Ashley 1,372 Phelps 73 

A further evidence of Waite’s standing among his own 
constituency can be gained by a comparison of the votes 
in Toledo and the results of the election of 1862 with that 
of i860. In i860 Ashley defeated General Steedman by 
i »355 votes to 1,179, a majority of 176. In 1862 Waite re¬ 
ceived 1,806 votes in Toledo to 590 for Ashley, the majority 
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for Waite being 1,216. He was defeated by the Democrats 
of some of the other counties, not by Ashley. A further re¬ 
sult of this election and incidental to it was the prominence 
thereby given him, 

whereby the way was opened which subsequently led to 
his appointment as Chief Justice of the Supreme Court 
which office he now holds.® 

Waite was brought before the public, gaining some national 
reputation as a safe, sane, and conservative leader. 

The second political contest of the war period into which 
Waite entered with some zeal was that over the governorship 
in 1863. By this time the matter of continuing the war or 
the unconditional abandonment of it was the issue before 
the people of Ohio and the contest was, therefore, also of 
nationwide interest. Ohio had been for some time in the pub¬ 
lic attention because of arbitrary arrests, popular dissatis¬ 
faction, threat of armed resistance to the draft, even an in¬ 
vasion of its southern counties. Reverses in the field, espe¬ 
cially at Chancellorsville, were followed by Lee’s penetration 
of Pennsylvania; the long campaign of Grant at Vicksburg 
had not yet been successful, and fresh disaster at Galveston 
and other places increased the dissatisfaction and gloom 
through the country. Ohio was looked upon as a sort of 
“weather gauge” of the sentiment for or against war. 

At the previous election of 1862 we have seen how the 
Democrats gained a statewide victory. This fact served to 
arouse the Union party to a new effort. It had suddenly 
found itself out of touch with the administration on the 
emancipation policy and apparently its war program was dis¬ 
credited.^® The Democrats took their victory as a verdict 
against the war, many members of the Union party returned 
to the ranks of the Democratic fold, and the Cleveland Plain 
Dealer refused longer to support the Union party, saying 

9 Waggoner, 354. . 

19 Geo. H. Porter, Ohio Politics During the Cvinl War, 109. 
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that the President had given himself over to the abolitionists 
and held 

that to remain longer silent would be to give ourselvp 
up, body and soul, to the servile insurrectionists in 
which name we greet all who would bid the slaves rise 
and indiscriminately butcher the people of the South. 

It therefore, behooved the Union party to arouse itself, re¬ 
cruit its ranks, and come forth with a strong candidate on 
whom all elements of the party could unite. Governor Tod 
had eliminated himself as a candidate by his appointments 
of Democrats, thereby alienating the Republicans ; his refusal 
to agree with the federal administration on the emancipation 
policy, and the part he took in the military arrests, angered 
others. Numerous persons were suggested as candidates, in¬ 
cluding Grossbeck, Delano, Hartor, and Stanley Matthews. 
Tod announced his candidacy anyway but was refused any 
support by the Union League. He nevertheless continued in 
the race until defeated. 

The convention was called amid this uncertainty to meet 
on June 17, 1863. Great effort was made to make this con¬ 
vention an enthusiastic meeting for the revival of Union¬ 
ism, and this effort was considerably accelerated by the ac¬ 
tion of the Democrats in nominating C. L. Vallandigham 
for Governor on June ii. 

Let us digress here to discuss the Democratic convention. 
It will be remembered that Vallandigham had been arrested 
by order of General Burnside, tried and convicted and ban¬ 
ished into the Confederate lines, passing to the coast from 
which place he ran the blockade and took refuge in Canada.^^ 

By this arrest Vallandigham had suddenly been lifted from 
a small town politician into national attention, made the 
martyr of his party and also its leader in the state. Before 
the convention met on June ii the tide was definitely and 
swiftly in Vallandigham’s direction. Jewett, his most for- 

“ Whitelaw Reid, Ohio in the War, Vol. I, Chapter xii. 
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midable opponent, withdrew and diere was a clear field; the 
convention met amidst the wildest enthusiasm.^* The duly 
elected delegates were overwhelmed by the vast crowd who 
elected as permanent chairman Ex-Governor Medill, himself 
not a delegate, and clamored for the nomination of Vallandig- 
ham by acclamation. A few moderates attempted to hold out 
for Jewett and General McClellan, but they were soon si¬ 
lenced and, amid tremendous yells, all sorts of extreme 
actions, embracing and back slapping, Vallandigham, the 
convict, the martyr, was nominated for Governor on the 
Democratic ticket, by acclamation.^* This action followed a 
most violent nomination speech by Vallandigham’s friend, 
Pugh. An excerpt from that speech shows the tenor of Ohio’s 
Democracy at this period. 

I scorn your Order Number 38 ,1 spurn, I execrate, 

I trample underfoot the order of any military officer 
defining treason and proscribing liberty. Come what 
will, come imprisonment, exile, stripes, hard labor, 
deaffi, I defy Order Number 38. 

This is, no doubt, one of the boldest, if not the boldest, 
speech ever made by any American. That it stampeded the 
convention is putting it mildly. In spite of his protests, Pugh 
was nominated for Lieutenant-Governor. 

The Unionists felt compelled, therefore, to put forth their 
best efforts and their best possible candidate. Just as the 
Union convention was about to convene at Columbus, with 
imcertainty as to a candidate, mentioned above, an unex¬ 
pected event took place. John Brough, a lifelong Democrat 
and former editor of the Cincinnati Enquirer but now presi¬ 
dent of the Belfontaine and Indianapolis Railroad, was 
brought forward as a candidate. He was a native of Marietta, 

The Plain Dealer estimated the attendance at 25,000. The Crisis es¬ 
timated it at 75,000 to 100,000. Crowds began to gather several days be¬ 
fore; 15,000 came by rail, others by wagon, from a distance of one hundred 
miles. Vallandigham was the idol of the masses. See Porter, 170. 

i»Reid, I, 153. 
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but at present a resident of Cleveland, and had taken active 
part in Democratic politics since 1848. On June 10 he had 
returned to his old home where he delivered a speech, say¬ 
ing that he had voted against Lincoln but that now he held 
it his duty to support him, as the leader of his country in 
the great crisis. The press of the state suddenly began ex¬ 
alting him; the boom gained strength within the next week, 
and on the first ballot he was nominated over Tod by 326 to 
184 votes. Tod bravely pledged support. Another nomina¬ 
tion of importance was that of Hocking W. Hunter for 
the Supreme Court. 

It is impossible to enter further into a discussion of the 
campaign as it was conducted throughout the state, except 
to say that this was probably the most heated campaign in 
the history of Ohio. The Democratic masses at the conven¬ 
tion had openly threatened that in case Vallandigham was 
elected, no soldier would dare attempt to keep him in exile, 
that 100,000 Democrats would march to the border and bear 
him home in triumph, even by force of arms if necessary. 
Throughout the campaign, therefore, the Unionists stressed 
the danger of civil war. They were greatly aided by victories 
at Gettysburg and Vicksburg, and from this time on senti¬ 
ment changed in favor of the Washington administration. 

Waite campaigned extensively for Brough. A Union meet¬ 
ing was held in Toledo October 10 at which Waite was the 
principal speaker. While he was speaking a man with an Irish 

brogue was noisy in protest against the sentiments expressed 
when Waite turned to him, and said: 

My friend, why are you here? Why did you leave 

your home under the British government and come to 

this country ? Why did you not go to Charleston instead 
of coming to Toledo ? 

“I came for my liberties,” he replied. 

Then you came here [said Waite] because this gov¬ 
ernment is better than any other you could find. Why 
then are you not willing to stand by it, when rebels are 
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seeking to destroy it ? It has made you and me all we 
are, and we should defend it. 

Another interrupted with complaint of the conscription 
law, when Waite said to him: 

Sir, had you landed and made your home in the South 
instead of the North, you would have been conscripted 
and worn out before this time. 

With him Brough carried the entire Union ticket to vic¬ 
tory. Hocking W. Hunter was elected to the Supreme Court, 
but failed to qualify and Governor Brough offered the posi¬ 
tion to Waite, but he refused. The Governor insisted and 
the offer was repeated several times, but Waite declined. He 
did, however, consent to serve as one of Governor Brough’s 
advisers throughout the administration, and became one of 
his “most trusted’’ counsellors.^* 

Cowen, Great American Lawyers, VII, 96. 



CHAPTER V 


“THE BLOW IS STRUCK” 


“The time has not yet come when you are to be told that 
the Union . . . ‘cannot be restored by the armed hand.* 
Some may tell you so . . . but such men know not the 
great heart of the people . . . and knowing that in 
Union there is strength . . . , we will make the support 
of the government our rallying point; as the traitors 
have forced upon us the alternative of conquering or 
being conquered, we accept the issue: and . . . pledge 
ourselves to you, to each other, to our country and to 
God, that we will devote our lives and our substance to 
the support of the government and maintain the union 
of these states, now and forever, one and inseparable.” 

—Chief Justice Waite 
from Address to the Soldiers, 1862. 


W E now come to consider Waite’s career in that anx¬ 
ious period which followed the fall of Fort Sumter. 
It is Saturday, April 13, 1861. A holiday has been 
declared individually by every citizen of Toledo. Crowds 
throng the offices of the Toledo Blade, conversation in sub¬ 
dued tones sometimes, and at other times excited and ani¬ 
mated is heard at every corner. The law offices of M. R. and 

R. Waite" are a meeting place for certain representative citi¬ 
zens. Clark Waggoner of the Toledo Blade and Commercial 


'^^6 when Young 
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passes in and out again. In his hand he carries a copy of the 
Blade in which is an editorial comment as follows: 

The Blow is struck! . . . The time when friends of 
constitutional government and civil liberty must take 
their position for or against the government has ar¬ 
rived !... The practical question now for every citizen 
is, what is duty ?* 

The next issue of the paper carried the call of President 
Lincoln for volunteers and the proclamation of Governor 
Dennison; and the purpose of Mr. Waggoner’s visit is illus¬ 
trated by the call in the same issue signed by M. R. Waite, 
J. B. Carson, John Lincoln, Clark Waggoner, J. M. Ashley, 
and many others. The call is as follows: 

Patriots Attend! Rally tonight. The time has come 
when all who love their country must stand by the flag. 
Treason has raised its head, within the pale of our 
glorious country. Traitorous bands have struck down 
the national flag. . . . Let the people assemble tonight 
at Union Depot. . . . 

With the enthusiasm born of a great national crisis, in¬ 
volving life and liberty and all that men hold sacred, the 
meeting was attended even on so short a notice by a great 
throng. The meeting was called to order and addressed by 
Waite; then by General Steedman, M. T. Brown, H. L. 
Hosmer, and others. Resolutions were adopted in a generous 
effort to support the national administration in the prose¬ 
cution of the war, thrust upon them by the “rebels.” 

While this meeting was in progress, another of like dimen¬ 
sions was held at Columbus, and another at Cincinnati, the 
latter addressed by Rutherford B. Hayes, and Judge Stanley 
Matthews, United States attorney for the southern district 
of Ohio. All of the mass meetings of Ohio had as their key¬ 
note this abandonment of party ties in the common cause of 
supporting the administration. The keynote was first sounded 

a Toledo Blade, April 13, 1861. 
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in the proclamation of Governor Dennison, and contained in 
the 5 /cd^of April 15, 1861. It read: • 

At such an hour, rising above all party names, and 
party bias, resolute to maintain the freedom so dearly 
purchased by our fathers and to transmit it unimpaired 
to our posterity, let the people assert their power.® 

This sentiment was echoed, as already seen, in the resolu¬ 
tion of the Toledo mass meeting. It dictated the dispatch of 
Mr. Tod, destined to be the next Governor of Ohio, to Presi¬ 
dent Lincoln, to say that the 200,000 Democrats of Ohio were 
ready to stand by him in crushing out treason. Out of this 
unity of feeling was born and grew the seed of the Union 
party, which for the period of the war replaced the newly 
formed Republican party. 

From his law work Waite was thus called to aid his com¬ 
munity and state during these troublesome times. Although 
he gave unstintedly of his time, talents, and money for the 

prosecution of the war we need only to sketch briefly the 
part he took. 

On September i, 1861, a meeting of citizens of Toledo 
was held to provide relief of families of the soldiers. Clark 
Waggoner was chairman, and he appointed a committee 
headed by Waite to consult the county authorities as to what 
could be done. On July 14, 1862, a meeting for the promo¬ 
tion of enlistment was held, and Waite was president. He 
also served on the committee to raise funds. On August i 
of the same year a “war meeting” was held in Clinton Park, 
Toledo, and was addressed by Waite, who also presided. 

This it will be remembered was the dark period of the war, 
the summer of 1862, and in July a series of meetings of the 
military committee, of which Captain Richard Waite was a 
member, was held and the meetings were invariably addressed 

RiAard Wa?te.^^" volunteers from Toledo was captained by 
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by Morrison R. Waite/ The failure of the movement on 
Richmond had caused many in Ohio to join in criticism of 
the administration, and to the clamor for the removal of 
McClellan, who had been unexpectedly and perhaps unwar- 
rantedly elevated to his high position.® The second defeat at 
Bull Run increased the feeling against the federal adminis¬ 
tration. The gradual development of the policy for emancipa¬ 
tion contributed to the unrest. The removal of Fremont had 
engendered the ill feeling of the radical element, and the act 
of Congress, which confiscated the estates of the “Rebels” 
and set free those slaves who should escape to another state, 
and which authorized the President to recruit the Negroes, 
alienated the conservatives. It was feared that the act of Con¬ 
gress would make Ohio the refuge of the escaped Negroes. 
Race riots broke out in Cincinnati and Toledo, which in¬ 
creased this fear. When the Proclamation of Emancipation 
was decided upon in the fall, it had a tremendous effect upon 
the approaching election in Ohio. The administration had 
now turned, from a policy of prosecution of war only, to 
complete emancipation and this was too much for many of 
the supporters of the administration. Finally the arrest and 
confinement without trial of several prominent citizens of 
Ohio during the summer increased the growing dissatisfac¬ 
tion, and led to the belief and the open charge of violation 
of the fundamental provisions of the Constitution; and this 
was climaxed when President Lincoln gave official sanction to 
these arrests and suspended the writ of habeas corpus re¬ 
garding them. These were the elements which brought about 
the defeat of the Union party in 1862, and contributed heav¬ 
ily to the “dark period” in Ohio. 

Together with these events were the ever present bickerings 
in the state legislature between the Union and Democratic 

♦Waggoner, 90-7. 

® Reid, I, 32-4. Larz Anderson and William S. Grosbeck, he says, got 
McClellan promoted because they wanted to rid the railroad, of which be 
was an officer, of him. 
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parties, and between the legislators and Governor Tod over 
practically all matters relating to the war; promotions, hospi¬ 
talization, recruiting, bounties, etc. The soldiers at the front 
were discouraged. Practically half of the people of Ohio, it 
was believed, were opposed to the continuance of the war. 
In these conditions a set of resolutions and an address from 
the officers and soldiers of the Ohio regiments at Murfrees¬ 
boro were adopted and sent to Ohio, and mass meetings were 
held, notably, at Cincinnati, Columbus, and Toledo. On Feb¬ 
ruary 23 at Cincinnati the meeting was presided over by 
Grosbeck, Governor Morton, Ex-Governor Wright of In¬ 
diana and General Lew Wallace, while former Governor Den¬ 
nison and Governor Tod appealed to the people of the state 
to unite in support of the army and administration.® At 
Columbus another meeting was held on March 3, at which 
Andrew Johnson gave the principal address,^ in which he said 
he was a Democrat but for the Union, and denounced “all 
Democrats who were talking of compromise as traitors to 
their country.” Similar meetings were held in other parts 
of the state, the next most important, perhaps, at Toledo. 

The appeal of the soldiers, written it is believed by Colonel 

J. M. McConnell, 12th Ohio Infantry, reached Toledo late 

in February, and a mass meeting was called February 27 by 

Waite. The meeting was held in very bad weather, but in 

spite of everything some 8,000 persons attended the morning 

session from all parts of northwest Ohio. The meeting lasted 

all day, the morning session ending in a giant parade through 

the principal streets of Toledo and disbanding at the Union 

Depot for dinner. By afternoon the gathering had increased 

to such an extent that it was said to be the largest ever held 
in Toledo. 

Waite was about to call the meeting to order when atten¬ 
tion was called to a battered and torn flag, being carried to- 

® Cincinnati Commercial, March 4, 1862. 

^Porter, IIS. 
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ward the speaker’s stand and followed by an emaciated, in¬ 
firm man, in a faded uniform. He was the Reverend George 
Taylor, chaplain of the 8th Michigan Infantry, on his way 
home from the front. He was lifted to the platform and on 
being introduced by Waite said: 

I am a poor, sick, emaciated chaplain of the army. I 
have been trying to serve my country . . . and I thank 
God that I have been there. I present to you the flag 
of the 8th Michigan Infantry. It has been to Port Royal 
and wherever men have gone to fight. This is the banner 
that has led the glorious 8th Michigan through all the 
battles they have been in. See the motto: “One Country 
—One Destiny.” I could not go through here without 
saying that the army, at least that portion which comes 
from Michigan, wonders at the dissensions at home. 

You talk to them about generals, one man in favor of 
McClellan, another for Joe Hooker, and another for 
somebody else. . . . Oh, how glad I am to see a Union 
feeling worked up. Spur yourselves to the contest 
and let the motto of our glorious flag—One Country, 

One Destiny—be yours. The victory shall be achieved 
and our glorious country be the greatest God ever made. 

Waite, no doubt, had arranged for this surprise appear¬ 
ance of the old chaplain and his torn banner, for he had 
just returned from a visit to the camps of the South, which 
visit took him into several states; and the appearance of the 
chaplain had evidently been planned in advance for the pos¬ 
sible effect. The effect of that pageant was electrical, the great 
multitude broke out into tremendous applause and the en¬ 
thusiasm was boundless. 

When quiet was restored, Waite, presiding, reported his 
visits to several Ohio regiments in the South, and introduced 
the principal speaker. Colonel J. R. Hawkins of Tennessee. 
The address was listened to with great interest, and the en¬ 
thusiasm kindled earlier continued at the evening session 
which was addressed by George C. Boles of Chicago. The 
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speech, though generally serious, was interspersed with wit 
and humor. He told how he had early been a Toledoan; how 
he served in the Toledo “war” with spurs and shoulder straps; 
how, when Ohio stole Michigan territory, he won his promo¬ 
tion, had camped in Major Stickney’s orchard and captured 
One and Two Stickney, and how the sisters, Indiana and 
Maryland Stickney, visited the Wolverine Camp, beseech¬ 
ing with tears in their eyes, the release of their One and Two 
brothers. 

One of the purposes for this great mass meeting in Toledo 
was to write a response to the appeal of the Ohio soldiers. 
Waite was selected to write it. This paper so prominent lo¬ 
cally and so influential in that crisis of the nation’s history 
is said to have assumed historic value® for its unswerving loy¬ 
alty to the country’s cause in its darkest moment and the 
sympathy which it expressed for those who offered the su¬ 
preme sacrifice. The cooperation between field and home evi¬ 
denced by this noble response helped to save the Union. Its 
effect cannot be measured, of course, but at this time all eyes 
were upon Ohio and her decisions influenced the other states 
of the North. 

A sentence or two will indicate the encouragement offered 
to the discouraged soldiers, and the tone and style of its 
author: 

Nobly you have performed the part which you then 
took upon yourselves! When the history of your cam¬ 
paign shall be written, it will cast into the shade that of 
all other wars the world has seen. True the work is not 
done; but the time has not yet come when you are to 
be told that the Union . . . “cannot be restored by the 
armed hand.” Some may tell you so, who see no way 
to their own elevation but upon your disgrace; but 
such men know not the great heart of the people. 

And knowing that in union there is strength and in 
disunion there is weakness, we will make the support 

* Waggoner, 96. 
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of the government our rallying point; as the traitors 
have forced upon us the alternative of conquering or 
being conquered, we accept the issue; and in conduct¬ 
ing this war we pledge ourselves to you, to each other, 
to our country and to God, that we will devote our lives 
and our substance to the support of the Government, 
and maintain the union of these States, now and for¬ 
ever, one and inseparable.® 

What effect this paper and other “responses” to the ap¬ 
peal of the soldiers in the field had upon the fortunes of the 
war, none can tell, but it must have been welcomed by Presi¬ 
dent Lincoln, who was looking to Ohio especially during 
these days, for the Union majority for Governor in i86i had 
changed to a Democratic victory in 1862. Following these 
responses to the appeal of the soldiers came victories at Get¬ 
tysburg and Port Hudson, and General Grant celebrated the 
4th of July in Vicksburg. Officers have testified to the effect 
of this address on the soldiers, who were renewed in vigor 
and went forth to victory, and it has been said, although prob¬ 
ably an exaggeration, that there was an effect evident through¬ 
out the country.^® 

In May 1864, Governor Brough issued appeals to the peo¬ 
ple of Ohio for fruit and clothing for wounded soldiers on 
the Potomac. On the 20th of the month a mass meeting was 
held in Toledo, which was addressed by the Reverend Mr. 
Thomas, H. T. Niles, D. E. Gardner, and Waite. 

The second great crisis of the war occurred in the summer 
of 1864. Lincoln found it necessary to call for added rein¬ 
forcements. At this time Ohio had a good standing with the 
war department and northwest Ohio was especially well rep¬ 
resented; up to this time Toledo had not drafted a man 
though the draft was resorted to two years before. A mass 
meeting was held in Toledo and it was decided that an ad- 

® Waggoner, 96. 

10 ibid. 



“The Blow Is Strvtck” 8i 

dress should be presented in this meeting. Waite was chosen 
to prepare this address. 

On November ii, 1863, Mayor Dorr of Toledo received 
a message from Secretary of War Stanton to the effect that 
he had been warned by the British Minister, Lord Lyons, 
of an alleged plot on Buffalo and other lake ports by refugees 
in Canada, who planned to seize the federal gunboats on the 
lake, liberate the prisoners who were encamped along the 
border, invade the United States, burn Buffalo, and perhaps 
other lake ports. Just at this time such a rumor was easily 
believed. The rumors which had been spreading of an in¬ 
vasion by the rebel prisoners at Johnson’s Island aided by 
Canadians, the “Sons of Liberty,’’ and the “Knights of the 
Golden Circle,’’ secret orders of disloyal citizens, now seemed 
to take on a certain reality. All Ohio was anxious. Was not 
Vallandigham, the Democratic candidate for Governor, whose 
campaign was now in heated progress, one of these refugees 
and at this time located at Niagara? If the people of Ohio 
were anxious, those along the lake were excited. A meeting 
of the Toledo Chamber of Commerce was called and Waite 
was appointed a member of the committee to consider proper 
police measures. He was also sent to represent Toledo at a 
meeting in Buffalo, with a committee from Congress to in¬ 
vestigate affairs on the border, looking to the possible 
strengthening of the northern border. The collapse of the 

rebellion prevented any such invasion, however, if any were 
ever intended. 

At a meeting of the county commissioners in December 
1863 we find Waite applying on behalf of a committee of 
citizens for the passage of a resolution to levy a tax to reim¬ 
burse to individuals money that should be contributed by them 
to pay bounties to volunteers enlisting in the army, the bounty 
not to exceed fifty dollars in each case. The bounty system 
was a vicious system, but so were other means adopted to 
prosecute the war. Good or bad, they were the laws, and 
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Waite asked no questions, but did his bit to encourage and 
prosecute the war. 

On February 4, 1864, the veteran Company K, 25th In¬ 
fantry, made up in Lucas, arrived in Toledo for a thirty- 
day furlough. They were met at the station by a large num¬ 
ber of citizens and a band, and escorted to the McKinster 
House where they were welcomed in an address by Waite. 
Of the 97 men of Company K who left Toledo in 1861, only 
14 came back on the furlough in 1864. It was said that after 
the battle of Gettysburg only four men answered to the roll 
call.“ 

The 67th Regiment of Ohio Volunteer Infantry returned 
to Toledo February 20, 1864, and they were welcomed amid 
great enthusiasm by the people, the principal address being 
given by Waite. 

Although by 1864 there was great dissatisfaction at the 
prolongation of the war, and many people were war weary, 
enlistment was slow and there was talk of armed violence 
against the government, the substantial citizens, including 
Waite, never wavered, and we find him organizing a city¬ 
wide movement for raising of funds in December 1864. In 
January the “Mutual Protection Society” was formed with 
Waite on the finance committee. 

We have already seen something of Waite’s political ac¬ 
tivities during the war period, and his services as adviser 
to Governor Brough.^* His real services as a member of 
Brough’s brain trust during the war cannot be estimated for 
much of it was of a private and informal nature. But it is 
certain that his duties not only took him to Columbus fre¬ 
quently but to the camps of the South. It may be assumed 
that many of the decisions of the Governor concerning hos¬ 
pitalization, treatment of the wounded, inefficiency of offi¬ 
cials, conditions in the camps and many other important mat- 

11 Killits, 1 ,170. 

supra, Chapter i\-. 
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ters for which Governor Brough received great criticism 
and praise were made at the suggestion of Waite. 

Mrs. Waite also entered into the work along with her hus¬ 
band. She was one of the founders of the Toledo Soldiers 
Aid Society, October 9, 1861, of which she was the corre¬ 
sponding secretary for one year and treasurer for two years. 
She also contributed articles for publication. 

This is by no means an adequate summary of the services 
of Waite during this important period, but it is sufficient to 
show that he was a faithful and industrious leader in his com¬ 
munity and state for the prosecution of the war in all its 
phases. Certainly no man in his community took a more earn¬ 
est part, or contributed more than Waite of his time, money, 
and efforts. 


After the war Waite was free to return entirely to the 
practice of his profession and for the next ten years devoted 
practically all his time to that work.” During this period his 
reputation grew beyond the limits of his own locality and he 
became recognized as one of Ohio’s leading lawyers. By this 
time, Waite, if not the most profound, was one of the most 
successful lawyers in the state. His success was due to untir¬ 
ing effort and likable personality, not to any particular genius, 
and it was in the midst of these successes that he heard the 
voice of his old classmate and friend, Evarts, calling him to 
a greater and more challenging task. Out of forty million 
people he was to be one of three to represent this country 
m one of the most “decisive battles of the law ”” To be 
chosen to represent this country in this great international 
lawsuit was indeed a fitting climax to an already distinguished 
career at the bar. It proved to be the last argument of any 
mportance which Waite was called upon to prepare, for soon 
a ter his return to this country he was called to the bench 

Let us turn now to this last effort of Waite’s already suc¬ 
cessful career as a lawyer. ^ 

supra, Chapter ni. 

The Geneva Arbitration, 
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AT GENEVA 

“A fraud . . . has been practised on our neutrality.” 

—Sir William Vernon Harcourt. 

T he Geneva Arbitration was the one great historical 

case which would have rounded out a record of 
achievement for any lawyer no matter how accom¬ 
plished he might have been in his profession. It was a case 
of such international proportions that it may be truly said 
to have attracted the attention of the whole world. Joseph 
H. Choate once said: 

I do not suppose that any legal controversy ever en¬ 
listed and excited the feelings of the people of two great 
nations so much.^ 

It happens to but few men to be called upon to act in a 
case of so much importance. Sir Roundell Palmer, counsel 
for the British Government and who for his services in the 
case was afterwards raised to peerage as Lord Selbourne, was 
congratulated by Sir John Taylor Coleridge in the follow¬ 
ing language: 

John [his son] mentioned before he left us that you 
were going to Geneva as counsel for the country. . . . 
There is nothing I think in the whole of your profes¬ 
sional career on which I so much congratulate you; 
nothing on which I should so much have prided myself 
if I had had the qualifications.® 

1 Martin, Life of Joseph H. Choate, I, 113. 

2Roundell (Earl of Selbourne), Memorials, I, 228. 
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This great distinction came to Waite unsought and as a 
surprise to him, although of course he naturally aspired, as 
did many other successful lawyers, to such an honored posi¬ 
tion. Waite was, at the time of the selection, in New York 
on an important case and learned of the appointment by a 
forwarded telegram from Toledo.® 

In order to understand the part played by Waite in this 

important case it is necessary to review briefly the history of 

the A.labama claims. After the fall of Fort Sumter, when war 

had become a reality, the administration at Washington 

waited with some anxiety the action of foreign governments. 

On May 13, 1861, Seward received the disappointing news 

that the Liberal Cabinet in England had issued the Queen’s 

proclamation of neutrality only a few hours after the arrival 

in England, and before he had presented his credentials, of 

Charles Francis Adams, our newly appointed Ambassador. 

That this action was premature is assented to by Americans 
and Englishmen alike. 


The effect of the proclamation, of course, was the recog¬ 
nition of belligerency and, although technically within the 
right of England, the act was termed by Seward as "prema¬ 
ture and injudicious." And Adams remarked “That the ac- 

tion taken seemed ... a little more rapid than was abso- 
lutely called for by the occasion/’^ 


James Bullock was selected by the South to go to England 
and arrange for the construction of cruisers, and for naval 
supphes. Bullock did the job well. The ports on the Clyde 
md Thames became virtual arsenals and shipyards of the 

federate States was established in Liverpool aL the repre- 

” Confederacy had a permanent office and 

oved about freely. Everybody knew what was going on, and 

« Green Bag, XIV, 257. 

^ C. M. Fuess, Caleb Cushing, II, 307, 
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the English press was continually uttering sentiments favor¬ 
able to the Southern States.® 

Even officials of the British Government seemed to favor 
and expected the success of the South.® That expectation and 
desire developed into active support by some and neglect of 
duty on the part of other government officials. Cruiser after 
cruiser was built and allowed to clear from British ports to 
be armed by English guns at Nassau or other outside ports, 
in spite of British neutrality and the Foreign Enlistment 
Act. The interpretation put upon the latter act by the eminent 
counsel, Sir Roundell Palmer, was such that it was lawful 
to build, buy, or sell a ship for commerce destroying and also 
to sell equipment, but this equipment must not go into the 
ship making it complete within British waters. With indif¬ 
ference on the part of government officials the law was easily 
evaded and soon became a mockery. And another eminent au¬ 
thority, William Vernon Harcourt, called the whole affair a 
“fraud which has been practised on our neutrality,”^ and Sir 
Robert Collier (Lord Monkswell) advised our Minister that 
the English law was being flagrantly violated. 

Armed with Collier’s opinion Adams called upon Lord 
Russell in the Foreign Office as he had repeatedly done be¬ 
fore and the government was finally forced to take a hand. 
But, while the numerous conferences were taking place be¬ 
tween our Ambassador and Lord Russell, the Alabama was 
allowed to make a “trial trip” from which she did not return, 
and other vessels were allowed to escape. In two years the 
Alabama captured 65 vessels and destroyed $6,qoo,ooo worth 
of property.® She was finally sunk by the Kearsarge. 

®F. W. Hackett, Reminiscences of the Geneva Tribunal, 25, 26. 

«C. F. Adams, Lee at Appomattox, 65. 

T The Geneva Arbitration, IV, 203. 

8 E. B. Andrews, History of United States, IV, 153 - 9 - Other vessels of 
the fourteen cruisers which took part included the Florida, Georgia, Shen¬ 
andoah, Chameleon, Tallahassee, and the Sumter. During 1861-2 fifty-eight 
prizes were taken by them. American merchant vessels were driven from 
the sea. The Shenandoah alone destroyed $6,000,000 worth of vessels and 
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When two months after the Alabama’s release two iron¬ 
clads were about to be launched, Adams again protested. He 
ended the interview with Lord Russell with these words, “It 
would be superfluous for me to point out to your Lordship 
that this is war.”® 

Lord Russell, deaf and slow of perception though he was, 

saw Adams’ expression, heard and understood these words 

from a man whose dignity, reserve and extreme patience had 

already impressed England. They stirred Lord Russell to 

immediate action and the law which had been formerly 

winked at was obeyed. The ironclads were retained. Claude 
M. Fuess says: 


In the summer of 1862 two ponderous ironclads—^the 
“294” and the “295”—were started at Liverpool in 
spite of repeated protests from Seward. Adams warned 
Russell that their construction for the Confederate 
States was virtually equivalent to Great Britain’s active 
participation in the Civil War. . . . Then came the 
startling news of Gettysburg and Vicksburg. . . 
Sound judgment dictated a change of policy. An order 
was issued . . . detaining the ironclads.^® 


Later, however, the Shenandoah, originally the Sea King, 

which was purchased by the South in 1864, took the place 

of the ill-fated Alabama, which had been destroyed after two 
years of destructive activity. 

After the war was over, America continued to present 
her claims against England, for the depredations committed 
by these vessels, wholly or partially equipped in England or 
sheltered m British ports; but as long as Lord Russell re¬ 
mained in the Foreign Office, these presentations were given 


! Battles of the Law, 183. 

and Cushing, II, 310; now the battles of Gettysburg 

and V,cksbnre ware fought more than a year later, in the rummer TS? 
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a cold reception.” The British Cabinet justified its inaction 
on the grounds that the letter of the domestic law had been 
complied with. Certainly its spirit had not. 

Changes in the government of Great Britain took place 
and with them a change in policy. Negotiations began but 
were twice disrupted by Senator Sumner, chairman of the 
Foreign Relations Committee of the Senate, by his “Indi¬ 
rect Claims” speech and his famous “Flag Withdrawal Memo¬ 
randum.” 

The Washington Treaty of 1871 was the outcome of 
further negotiation. It provided, in the first place for “ami¬ 
cable adjustment of all causes of difference between the two 
countries.” This, it would seem would include the distinct 
recognition of the “indirect” claims which had been raised 
by Sumner.” Certainly there was nothing expressed that 
would exclude them, although the English afterwards claimed 
there was a sort of “gentleman’s agreement” that they would 
be forgotten.^® 

The treaty also laid down certain rules of international law, 
including “due diligence” which were to be considered bind¬ 
ing upon the two nations.” Finally it provided for an im¬ 
partial board of five arbitrators to adjust the grievances. 

“Lord Selbourne (Roundell Palmer), Memorials, 1 , 203. Lord John 
Russel! afterwards in his Recollections and Suggestions confessed in a 
remarkably frank manner his errors. “I assent entirely . . . that the 
Alabama ought to have been detained during the four days; I was waiting 
for the opinion of the law officers, but I think the fault was not that of the 
commissioners of customs, it was my fault as Secretary of State for Foreign 
Affairs.” The truth is, that Russell had been confused, ignorant, slow, 

irresolute but simple and innocent. 

12 Sumner claimed that England was responsible for the prolongation of 
the war after 1862 for allowing escape of the cruisers and that she should 
be held for ‘‘indirect injuries” growing out of the continuation of the war. 

These injuries amounted, he said, to $2,500,000,000. 

1® Waite to Fish from Paris, February 2, 1872. 

“See J. P. Baxter, Encyclopaedia of the Social Sciences, I, 611-12. As 
regards ‘‘due diligence” and its recommendations to the nations that “due 
diligence” ought to be exercised by neutrals in proportion to the risks to 
which either of the belligerents may be exposed, it is somewhat vague as a 
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The arbitrators were Charles Francis Adams for the 
United States, Lord Chief Justice Sir Alexander Cockburn, 
for England, Count Frederic Sclopis, a senator and judge 
of Italy’s highest tribunal, Jacques Staempfli, former Presi¬ 
dent of the Swiss Republic, and Baron d’ltajuba, Brazilian 
Minister at Paris. 

For agents of their respective governments. President 
Grant selected Bancroft Davis, Assistant Secretary of State, 
while England chose Lord Tenterden, both of whom had been 
secretaries to the committee in Washington during the dis¬ 
cussion of the Washington Treaty. 

For counsel. Secretary Fish early fixed upon William Mor¬ 
ris Meredith of Philadelphia and Caleb Cushing. Mr. Mere¬ 
dith accepted September 5, 1872, but suddenly resigned a 
month later; some believe because he was dissatisfied with 
the character of the claims made in the American case by 

Bancroft Davis. But this is contradicted by Hackett, who 
lays it to ill health. 


Cushing, who had been recognized by the entire country 
as a leader of the American bar and especially well equipped 
in international law and diplomacy, accepted. 

After Meredith resigned, it being already decided to have 
three men as counsel, Benjamin R. Curtis of Boston and 
William Maxwell Evarts of New York were nominated. 

Curtis refused to accept the nomination on account of ill 
health and then Evarts, who had accepted, suggested his old 
friend and classmate, Waite. At the same time Columbus 
Delano of Ohio, Secretary of the Interior, suggested Waite 
to the President. The Secretary of State tendered the appoint¬ 
ment to Mr. Waite on November 18. This appointment was 
a surprise to Waite and to the country, for it must be ad¬ 
mitted he was not well known at the time, although his part 
m the political campaign of 1862 had given him some promi- 


we?e'?hanli?r»Conference of 1907 the words 
VTTT at Its disposal.” Article 8 of Hague Congress. 


XIII, 1907. 
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nence. He knew that Evarts was to be one of the counsel, 
however, and it is not unlikely that he had some knowledge 
that his name was being mentioned. No doubt the appoint¬ 
ment was the more readily accepted because his friend Evarts 
was to be a colleague. 

Practically all who have written on the Geneva Arbitra¬ 
tion have attributed some part of the preparation of the 
American “case” to persons in whom they were interested. 
Meredith was believed to have contributed somewhat to it.'® 
Cushing it has been said had considerable to do with it.'* 
And a writer in Appleton’s Cyclopaedia of American Biog¬ 
raphy claims that Waite was the author of the American case. 
Neither of these men it appears had anything to do with 
the writing of the case. That was the work of Bancroft Davis. 


This is testified to by such men as John Bassett Moore" and 

Hackett,'® already referred to. 

When approached on the subject of the authorship of that 
work Waite declined to take credit for it.'° This is evidently 
correct because by the terms of the treaty the “cases” of 
America and England had to be submitted to the tribunal by 
the 16th of December, 1871, and Waite was not appointed 
counsel until November 18, only a month before the finished 
case was to be submitted. It is unlikely that he contributed 
very much although he might have l^en consulted in the 

matter. 

The American “case” has been severely criticized, not with¬ 
out some justification, by such an eminent authority as James 

Ford Rhodes,** who says: 


IS R. H. Ashhurst, paper before Pennsylvania Bar Association, June 26, 

1901. But see Hackett, 389. 

lepuess, II, 327* . , ^ A* ^ 1 

IT J B. Moore, History and Digest of International Arbitration, I, o 5 • 
18 Hackett, 88. “Bancroft Davis wrote the American case. From the be¬ 
ginning to the end of this document he is the author.” 

Moore, I, 536 . 

20 Rhodes, VI, 365* 
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The document is not one for an American to be proud 
of. . . . These objectionable statements and argvunents 
of Bancroft Davis, so far as I have been able to discover, 
did not in the least strengthen our case. 

And even Charles Francis Adams, son of the distinguished 
arbitrator, says: 

The arguments in the American case were advanced 
with aggressiveness of tone and attorney-like smart¬ 
ness.*^ 

The case was a severe indictment of the British policy dur¬ 
ing the whole period and is open to some criticism. For it 
continually refers to the concession of belligerent’s rights 
to the Confederacy as though England had no discretion as 
to the time of such action. And it said in the very first chap¬ 
ter that England was “actuated at that time by a conscious 
unfriendly purpose towards the United States.”** 

It would be extremely difficult to prove that the govern¬ 
ment was so actuated at that time. In fact William E. For¬ 
rester, a friend of the North, favored such action in the 
House of Commons because he thought it a duty to the North, 
and advantageous to it.“ Other friends of the North in Eng¬ 
land** were actuated by a similar motive. However, it must 
not be forgotten that the “case” of the United States is the 
argument of a plaintiff nation in a great lawsuit. Of neces¬ 
sity ours was a specific one-sided argument, rather than the 
historical treatment of the whole matter. Davis was inter¬ 
ested in only one side, and in making that as strong as pos¬ 
sible. He believed that England would present the other in 
a strong manner. As to the effect of the “case” upon the 
tribunal, it did not seem at least to injure our cause. Count 
Sclopis afterwards, when asked by David Dudley Field who 
won the case for America, replied, “It was Mr. Davis_ 

C. F. Adams, 190. 

The Geneva Arbitration, I, 31. 

C. F. Adams, loi, 202. 
ibid,, 98, 
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author of the American case.”*® However, there were other 
arbitrators to be won to our cause, and 

They were won by demonstrating that England had not 
observed with due diligence the neutrality which she had 
declared and that, in the cases of the Florida and the 
Alabama, she had been partial to the Southern Con¬ 
federacy.^® 

Waite played a prominent part in producing that proof. 

To Mr. Waite fell the duty of setting forth the facts 
with regard to the building and the escape of the cruis¬ 
ers, their depredations and the treatment accorded to 
their commanders, in British colonial ports. The simple 
terms in which Mr. Waite has told the story, in chapters 
six to ten inclusive, are a credit to his skill as a writer.^^ 

But this is not the place to appraise his argument. Let us re¬ 
turn to the narrative. 

When Waite arrived home from New York soon after his 
appointment he found many congratulatory messages wait¬ 
ing for him. None was more appreciated nor more signifi¬ 
cant than a letter from his fellow townsmen. It was a splen¬ 
did example of the esteem with which Waite was held by 
his neighbors. The letter tendered to him a public dinner and 
was signed by i6o, practically all of the leading business 
men of Toledo. Waite graciously accepted and on December 
18, 1871, the dinner was arranged at the Oliver House. 

Mayor Jones opened the program by stating the occasion 
of the dinner, and in a few well chosen words introduced 
the guest of honor. In response to the sentiment expressed 
by the mayor which was received with the most hearty and 
continued applause, Waite arose, and as soon as silence was 
restored, spoke with feeling of the kindness manifested by 
his fellow citizens, remarking that over a third of a cen- 

2® Hackett, 149. 

Rhodes, VI, 365. 

2 T Hackett, 124. 
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tury ago he had landed upon the shores of the Maumee and 
found himself at once among friends to whose counsel and 
encouragement he owed a debt which could never be dis¬ 
charged. He saw around him the men from whom he had 
gathered his strength and encouragement. He felt that in 
honoring him, the citizens of Toledo were honoring them¬ 
selves, since he was indebted to them for the measure of 
success which had attended his efforts. He referred to the 
progress being made by civilization, as evidence of the fact 
that the barbarous and brutal modes of settling disputes 
among individuals were being superseded by the more peace¬ 
able and Christian methods suggested by the advanced civili¬ 
zation of the day. Why may not nations, as well as indi¬ 
viduals, settle disputes without resort to arms, and cases 
between two nations be tried before tribunals of their own 
selection? When that time shall have come, then will com¬ 
mence that new era when wars shall end and nations cease 
shedding blood for the settlement of disputes which can best 
be adjusted before properly constituted peaceful tribunals. 
May God speed the day. 

Waite’s modest remarks were rather in the form of a 
friendly talk with his old neighbors, in which he called up 
recollections of the past, than that of a speech, and were re¬ 
ceived with frequent applause. The occasion was of an im¬ 
promptu character in every respect, and Waite’s remarks were 
most appropriate. 

Other speakers, included the Honorable E. D. Potter, who 
spoke on the “Bench and Bar.’’ His speech was full of wit 
and humor on the incidents of Waite’s early practice, espe¬ 
cially his first case involving the old horse ferry. He was 
frequently interrupted by laughter and applause. Judge Pot¬ 
ter was followed by a number of speakers, all of whom joined, 
of course, in eulogizing Waite. D. R. Austin, Clark Wag¬ 
goner, W. W. Griffith, Ex-Mayor Kraus, Lieutenant-Gov¬ 
ernor Lee, Judge John Fitch, J. W. Scott and Frank H. Hurd 
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were among the other speakers. The latter, a rising attorney, 
made the speech of the evening, taking for his topic “Inter¬ 
national Law.” He finished with a tribute to Mr. Waite. 

Mr. Hurd’s remarks were received with enthusiastic ap¬ 
plause and, as he took his seat, Waite passed from the head 
of the table to Hurd’s seat at the foot to thank and congratu¬ 
late him for the splendid talk. One has a feeling that Waite 
appreciated this speech especially because it was the earnest 
expression of an able and energetic young man. Dr. A. Bige¬ 
low was called on for a song, responding with the popular 
one “Dollar for Two” which was well received, and there¬ 
with at about one o’clock a. m. one of the most enjoyable occa¬ 
sions in the history of Toledo was brought to a close.*® 

Mr. and Mrs. Waite and their daughter, Mary, left Toledo 
in the afternoon of December 19, 1871, for Washington and 
New York. The next week was spent in and about Washing¬ 
ton and at New York, with Evarts. As Evarts had been 
counsel for the United States Legation in England during 
a part of the Civil War period, had been often used in the 
negotiations with the government, during much of the period 
from 1861 to 1871, and was therefore thoroughly familiar 
with the matter, Waite was afforded an opportunity to learn 
at close range the matter under discussion. During these few 
days in the East before sailing for Europe,*® he made good 
use of his time and acquainted himself with the facts and 
details of the cas^. Perhaps no other official at Geneva had a 
better knowledge of the case than Waite, once the tribunal 
met. His thorough business and legal training served him 
well in grasping the essentials of this problem and in secur¬ 
ing a knowledge of the numerous facts.®® 

2* Scrapbook. Toledo papers, December 19, 1871, carried flattering re- 

ports of the dinner. » 

29 The party sailed December 27. E. T. Waite accompanied Cushing s 

party which sailed January 27. ^ r c* * 

99 His private papers contain letters to and from Secretary 01 State risn 

and the American consulate at Liverpool during 1872, and show the thor- 
oughness of Waite in the preparation of the counter, case and arguments. 
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The Waites, Mr. and Mrs. Evarts and four children, set 
sail. When they landed in France they proceeded to Paris 
where they were later met by Cushing and his party, includ¬ 
ing Edward T. Waite, who was to be his father’s secretary. 

Four months after the presentation of the “case” in De¬ 
cember the “counter-cases” were submitted. America’s coun¬ 
ter-case was compiled by Bancroft Davis with the help of 
counsel, was presented in April, and consisted of two volumes 
accompanied by seven volumes of supplementary material. 

The entire four months were not used for work; there 
were numerous invitations to social gatherings; and the 
Waites made the best of their opportunities to see Paris. On 
several excursions Waite led the party, always including the 
younger persons, and Hackett says of him: “He endeared 
himself to the younger members of our party.”®^ There was 
much to see in Paris at that time. The Franco-Prussian War 
had just come to a close, and many excursions to the nearby 
battlefields were taken. 

The next step in the Alabama claims affair after submis¬ 
sion of the cases and counter-cases was the preparation of 
the argument. This was the work of counsel. With the case 
and the counter-case of both governments, together with the 
enormous amount of documentary materials supporting the 
statements made in the cases before them, counsel labored 
for nearly eight weeks in the preparation of their argument. 

Cushing’s biographer has characterized the arguments as 
follows: 

Cushing’s sections are rather more direct and incisive 

than those of his colleagues one of whom, Waite, was 

inclined to be obscure and the other, Evarts, involved 
and abstruse.®* 

In the sentence preceding the above quotation the writer was 
quoting Hackett, Cushing’s secretary at Geneva, on the same 

Hackett, 284, 

Fuess, II, 384. 
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subject of the characteristics of the different sections of the 
argument. It may be that he intended to attribute to Hackett 
the statement which would indicate that Cushing’s argument 
was “direct and incisive” while that of Waite’s was “ob¬ 
scure.” On the contrary, Hackett had this to say regarding 
the argument of Waite: 

The simple terms in which Mr. Waite has told the 
story in chapters six to ten inclusive are a credit to his 
skill as a writer. His argument is a model of simple 
and direct reasoning.*® 

This is the verdict of everyone who has written anything on 
the argument of Waite except Mr. Fuess, and not only has 
this been the verdict with regard to Waite’s argument at 
Geneva, but it has been the unanimous judgment of all who 
wrote about him on all of his legal arguments. Even his ju¬ 
dicial opinions bear out this conclusion. We shall have oc¬ 
casion to notice further that one of the chief characteristics 
of his opinions and legal arguments was that they were brief 
and logical, with short straight-to-the-point sentences, and 
clear, concise reasoning, never “obscure.” Again Hackett, 
page 306 of his book, referring to the special reply of Waite 
to Palmer’s argument on the supply of coal in British ports 
to Confederate cruisers, says: “It is written clearly and con¬ 
cisely in excellent tone and temper.” This latter sentence can¬ 
not be applied to Cushing’s argument, for he and Sir Alex¬ 
ander Cockburn distinguished themselves for their “tone 
and temper.” 

We must therefore conclude that the suggestion regard¬ 
ing the obscurity of Waite’s argument at Geneva, made by 
Mr. Fuess, is not only a misunderstanding of what Hackett, 
whom he uses considerably, said, but also it indicates an un¬ 
familiarity with the argument of the American counsel itself. 

Mr. Fuess attributes Chapters III and IV and a part of 
Chapter XIII to Cushing. This may not be correct. In a 

88 Hackett, 124. 
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volume of the argument now in the hands of Morrison R. 
Waite of Cincinnati are pencilled initials evidently in the 
handwriting of E. T. Waite, who was secretary to his father, 
which indicate that Chapter III was contributed by Evarts 
and that Cushing contributed only Chapter IV and most of 
Chapter XIII. Notations indicate that Evarts contributed a 
small part of Chapter XIII with Chapters I, II, III, XI, and 
XII. Waite was the author of Chapters VI, VII, VIII, IX, 
and X. 

The contributions made by Cushing are remembered and 
characterized by his impetuosity, and it might be said his 
prejudices. So strongly did he believe that England was hos¬ 
tile to us during the Civil War, and so strongly did he re¬ 
sent it, that he freely spoke of her “insular prejudices” in 
everyday conversation and 

it is not at all strange that the feeling from which this 
belief arose should have made itself visible in the tone 
and color of the chapters contributed by him to the 
argument; at least one passage (and there may have 
been others) in the original draft was of a temper so 
pronounced that Bancroft Davis was moved to suggest 
. . . that he should be a little more discreet.®* 

So pronounced was his enmity toward England that “he pur¬ 
posely landed in France and when he took passage for home, 
it was from a French port.®® Evarts was used by the Ameri¬ 
can delegation whenever negotiation and compromise efforts 
were made with the British agent and counsel. Cushing was 
probably less influential in winning the case than either of the 

other counsel. Certainly he contributed less to the actual 
arguments. 

In justice to Cushing, however, we must say that in oral 
arguments he made a splendid impression on the arbitrators 
and his biographer enthusiastically exclaimed that Adams 

Hackett, 127. 

3 ® ibid. 
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must have listened with a sort of inward joy to the elegant 
argument in the most perfect French—“French which 
aroused the admiration of every native Frenchman in the 
hall.”®® There can be no doubt of the great learning of Cush¬ 
ing and none would desire to disparage it. His argument is 
strong in tone and although not as clear and simple as the 
straightforward matter-of-fact argument of the junior coun¬ 
sel, yet it shows great knowledge of internationd law. Here 
is a characteristic sentence: 

It needs only to read the report of this trial to see how 
absurd is the hypothesis of the English case and coun¬ 
ter-case in arguing that any question of peace and war, 
between Great Britain and other governments, is to be 
determined according to the provisions of the act [For¬ 
eign Enlistment Act] and that in such a transcendent 
question the British Ministers are under the necessity 
of floundering along in the flat morass of the mean¬ 
ingless verbosity and confused circumlocution of any 
act of Parliament. 

This is an example of a “direct and incisive” sentence of 
Cushing’s. 

The part contributed by Evarts may be readily picked out 
if one is familiar with his writings at all. Chapters I and II 
entitled respectively “Introduction” and “The Controversy 
Submitted to Arbitration” were written by him. Chapters XI 
and XII are also attributed to him, and the style bears out 
the suggestion, as also does the style of Chapter III. To 
Waite fell the task of setting forth the facts regarding the 
building, escape and depredations of the cruisers, the treat¬ 
ment of their commanders in British ports, the use of British 
ports as a base of operations and the negligence or want of 
“due diligence” on the part of Great Britain. This was the 
real burden of our case against Great Britain and was stated 

«« Fuess, II, 342. There probably was not a native Frenchman in the hall. 
Not even newspapermen were admitted until the final session. Mr. Fuess 
may be excused, however, for his overenthusiastic remark. 
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in Chapters VI to X inclusive, in clear simple language which 
is “a credit to his skill as a writer.”®^ 

In this part of the argument Waite set about reviewing 
the numerous facts regarding the building and escape of the 
vessels, their subsequent career, and the culpability of Great 
Britain. He begins: 

We now proceed to refer the arbitrators to the evidence 
upon which the government of the United States relies 
as applicable to the case of each vessel separately. We 
bepn with the Florida}^ 


In building up his case as to the culpability of Great Britain 
regarding the Florida, he cites the British case and counter¬ 
case and other British documents and acts one hundred and 
thirty-one times, and says in one place: 

This evidence is taken, as the arbitrators will notice, 
exclusively from that taken by Her Majesty’s Govern¬ 
ment in its case, counter-case, and accompanying docu¬ 
ments ; and the United States submits, it shows, beyond 
any controversy, that on the I2th of February the date 
of Mr. Adams’ communication to Earl Russell, the 
Oreto [Florida] was a vessel that was especially adapted 
to warlike use; that this fact was apparent upon our 
inspection of the vessel; that she had been constructed 
and so “specially adapted” within the jurisdiction of 

Her Majesty’s Government, and that she still remained 
in that jurisdiction.®® 


In other words, by the British documents themselves and 
the acts and admissions of her officers he successfully indicts 
Great Britain. A few other characteristic sentences show the 
force, temper and conclusiveness of the author. 

She, the Florida, was intended to cruise or carry on war 
against the United States, and Her Majesty’s Govern¬ 
ment had reasonable grounds so to believe.'*® 


Hackett, 124. 
Argument at 
*® ibid., 59. 

« ibid. 


Geneva, 57. 
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Regarding the clearance of the Florida from Liverpool he 
said: 

To be regular it [clearance] should have been signed by 
the collector or comptroller but that formality seems, 
in this particular instance, to have been omitted. . . . 

The United States submits that if Her Majesty’s Gov¬ 
ernment did not receive further information, it was be¬ 
cause it failed to use the means within its power to 
become better informed. It had been put upon inquiry, 
and was negligent if it did not act. At Nassau, then, the 
Government certainly not only had reasonable grounds 
to believe, hut actually did believe, that she was in¬ 
tended to cruise against the United States. 

Here he had quoted a British officer: “I cannot fail to infer 
that she is a vessel of war intended to act against the United 
States.” 

Under the rules of the Treaty, Her Majesty’s Govern¬ 
ment was bound to use “due diligence” to detain the 
vessel at Nassau, as well as at Liverpool. This was not 
done, but she was permitted to clear for St. John’s 
when that was equivalent, according to the practice 
which prevailed at that port, to a clearance for the 
insurgent states. 

Referring to Lord Lyon’s statement that the cases of 
the Alabama and the Oreto {Florida) were a scandal, Waite 

said: 

The arbitrators will also readily find that the scandal 
was not the fault of the law but of its execution. 

From these terse direct sentences the characteristics of 
Waite’s argument is seen. From the decision of the tribunal, 

his influence is now known. 

The submission of the American case in December with 
its claim for “indirect” damages threw the government of 
Great Britain into a panic. There was considerable doubt as 
to whether or not the arbitration would ever be consummated. 
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Waite had been asked by Secretary Fish, before he left 
Washington, to keep him informed as to what transpired. On 
February 2, 1872, the junior counsel wrote the Secretary 
from the Hotel Westminster, Paris, an excerpt from which 
follows: 

My dear Secretary: 

When I saw you in Washington, you asked me to 
write you ... as things transpired here. . . . The 
present situation of our lawsuit seems to me to come 
fairly within the terms of the invitation. 

As the meeting of Parliament approaches the poli¬ 
ticians of England are preparing themselves for the 
contest of the session. Our Case has become one of the 
principal subjects of discussion and the ministry appar¬ 
ently fear it will be brought up against them by the oppo¬ 
sition. The pretense is that we have made the claims for 
indirect damages when Great Britain understood such a 
claim was excluded by treaty. One can’t help but think 
it is not the claim so much as the case which causes the 
uneasiness. The truth is the English government never 
realized the power of the facts against them until it 
saw them “massed” for the attack. ... If the case had 
no strength it is difficult to understand why there should 
be so much anxiety as to the amount we claim. . . 

There seemed to be general understanding in England, 
especially among the newspapers, that the United States had 
agreed not to demand payment of the indirect damages. Evi¬ 
dently the government of England was responsible for that 
understanding.” On this Waite wrote; 

The admission is to say the least a singular one, for it 
tells the people in effect that the Ministers were out¬ 
witted by us in the lan^age of the Treaty—Unless 
there was some explanation given originally in the dis¬ 
cussions which followed or accompanied the ratification 

it would be hard to find an excuse for such a statement 
at this time. 

Waite to Fish, February 2, 1872. 
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Many prominent English newspapers, especially the 
Times, argued that the government “should frankly tell our 
government that [it] did not understand the treaty when it 
was ratified—that they supposed the indirect damages had 
been waived and if they had not so supposed the ratification 
would not have been given by them—” that unless we con¬ 
sented to withdraw these objectionable demands “they shall 
be compelled to revoke it.”** 

After long negotiation the “indirect claims” were elim¬ 
inated, as all students of history know, and the arbitration 
proceeded. But so sure had been the English counsel that the 
negotiations would be finally broken off that he neglected to 
fully prepare his argument. Therefore, after the “indirect 
claims” had been eliminated. Sir Roundell Palmer asked 
Evarts for an adjournment of six weeks. He apparently de¬ 
sired time to prepare his argument all over again. The Ameri¬ 
can counsel refused and the tribunal stated that if it needed 
further enlightenment from the counsel it would ask for 
arguments. 

A brief holiday was taken over the 4th of July and the 
tribunal did not reassemble until July 15. During this time 
Waite and Evarts visited in Paris but returned to Geneva for 
several social functions. Waite, though not as witty an after- 
dinner speaker as his friend, Evarts, was charming and 
always at ease. He moved on all occasions with dignity and 
at the same time enjoyed the lively conversation which Evarts 
always carried on. He especially enjoyed Evarts’ wit, and the 
two men were constantly together. 

These meetings included both American and British repre¬ 
sentatives and many friendships were there begun between 
Waite and several of the British representatives, which he 
renewed years later when as Chief Justice he returned to 
England for a visit. A strong friendship sprang up also be¬ 
tween Evarts and Sir Roundell Palmer, who was a frequent 

« Waite to Fish, February 2, 1872, quoting London Times. 
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visitor at the Evarts residence just outside of Geneva. There 
Sir Roundell, later Lord Selbourne, met with the Waites and 
Evarts on many happy occasions. 

During these vacation days Waite improved his oppor¬ 
tunities by a tour of Switzerland, accompanied by Mrs. 
Waite and his daughter Mary and son, Edward, and a few 
friends including Mr. Hackett, secretary to Mr. Cushing, and 
a friend of the younger Waite. They spent several enjoyable 
days seeing the Republic. Hackett says of Waite on this 
vacation: 

I had already seen much of Mr. Waite at Paris where 
he had endeared himself to the younger members of our 
party. A better chance now offered to know the real 
man. Frank, pure-minded, ever consulting the comforts 
of others, he was the most lovable of companions. In 
these few happy vacation days I learned as so many of 
his countrymen were destined before long to learn, how 
elevated and how generous were his qualities of mind 
and heart. 

The tribunal reassembled July 15, and again Sir Alexander 

Cockburn asked for further argument by counsel, and again 

the tribunal decided that it had been sufficiently enlightened. 

On the 16th the same request was made, and the same answer 
given. 

On the 17th they proceeded to take up the case of the 

Florida and Staempfli was the first to reach a decision, in 

which he found Great Britain wanting in due diligence. Sir 

Alexander Cockburn acquitted Great Britain in an opinion 

read on the 17th and 19th. The conduct of Cockburn on this 

occasion is expressed by Davis in a letter to Secretary Fish 
on the 18th, as follows: 

In this rapid sketch of what took place at the Conference 
yesterday, I cannot hope to give you even a faint idea 
^ the excited, angry manner of the British Arbitrator. 

He flushed in the face, and the tears welled in his eyes 
as he denounced the charges against the British Govern- 
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ment as false and unworthy of a great nation. This was 
not in the manuscript from which he was reading. 
When he abandoned his notes and extemporized, which 
he did at length, he threw himself about and pounded 
his desk until he upset the stationery of Count Sclopis, 
who was sitting eight or ten feet from him." 

Finally, on the 22nd, Adams and Baron dTtajuba had 
agreed with Staempfli in favor of the United States in re¬ 
gard to the Florida. Count Sclopis rose and gave his opinion; 
there was silence for a moment, then broken by Cockbum. 
The longer he spoke the angrier he got and “he talked like a 
person with a grievance.” Although the case and counter-case 
had been before the tribunal more than six months, he again 

maintained the tribunal was not sufficiently enlightened and 
ended by declaring: 

There are men here not educated in the law who are now 
examining questions about the great laws common to 
nations, for the first time; it is impossible that they 
should not be benefited by the help of the counsel. 

He now demanded argument on special topics including “due 
diligence,” the effect of commissions on Confederate ships 
entering British ports, and supplies of coal in British ports to 
Confederate ships. The situation was precarious. 

Count Sclopis rose, deeply moved, and with dignity be¬ 
gan by suggesting that for many years he had presided over 
the highest tribunal in his country, and never before had such 
language been directed at him. He had already made up his 
mind on the question of “due diligence” but he would be glad 
to consult the tribunal." Each of the arbitrators again stated 
that they needed no further enlightenment and Adams said 
he regretted that one of the arbitrators thought it necessary 
“to give us a lecture on the matter.” Davis, then suggested 
his willingness for further argument. Sir Alexander had won 

Hackett, 291. 

idem. 
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his point but he had also been rebuked by Sclopis and had by 
no means helped his cause. 

The supplementary statement of the British counsel proved 
to be a restatement of his former argument, an attempt to re¬ 
fute the charges that England had failed to use due diligence 
to prevent the building, equipping, and departure of the ships ; 
and that England had not exercised that due diligence to pre¬ 
vent violation of her obligation and duties as a neutral. These 
charges had repeatedly been made by all of the American 
counsel but particularly by Waite. Palmer’s defense was that 
the proper execution of the Foreign Enlistment Act was the 
limit of England’s obligation towards us, and maintained that 
it had been reasonably well enforced. 

Our contention was that Great Britain could and there¬ 
fore should have prevented these cruisers from getting to sea. 

Upon the first question, that of “due diligence’’ generally 
considered. Sir Roundell was answered by Cushing in an 
able argument. On the second question regarding the effect 
of commissions to the commanding officers of the cruisers, 
he was answered in a brilliant argument by Evarts. In reply 
to the third argument upon the special question as to the 
supply of coal in British ports to Confederate cruisers, W^aite 
submitted a written argument. The reply of Waite clashed 
with the argument of Sir Roundell especially upon the ques¬ 
tion as to what constituted a “base of naval operations.” The 
argument of the British counsel and the reply of Waite will 

indicate something of the quality of the latter’s work in this 
supplementary argument. 

Sir Roundell put a narrow interpretation upon “base of 
naval operations,” holding it to be a place “where the 
belligerent watches for and from which he moves against the 
enemy.” Waite replied that it was not merely that but “any 
place at which the necessary preparations for the warfare are 
made; any place from which ships, arms . , . stores, equip¬ 
ment or men are furnished.” He held further that Great 
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Britain neglected and refused to take action against the illegal 
use of her ports by belligerents. 

Then after showing the number of visits made to the 
British ports by Confederate vessels to have been more than 
to all the rest of the world; after showing the number of 
tons of coal taken at these visits which amounted to some 
2,800 tons, or an average of 175 tons per vessel, Waite closed 
his argument with these words: 

Because, therefore, the insurgents did make use of the 
ports of Great Britain as a base of their naval opera¬ 
tions, and the British Government did not use due dili¬ 
gence to prevent, but on the contrary suffered and 
permitted it, all supplies of coal in those ports to 
Confederate ships were in violation of the neutrality of 
Great Britain and rendered her responsible therefore to 
the United States. 

In the words of F. R. Jones, a severe critic on other matters, 
Waite’s reply “overwhelmed” Sir Roundell.“ 

It is interesting to note that such was the modesty of the 
junior counsel that it was only at the urgent request of Ban¬ 
croft Davis that he agreed to take this part alone in the sup¬ 
plementary arguments. In this he was true to form, for all 
who knew and spoke of him testified that modesty was one 
of his most obvious characteristics. It is to be noted, how¬ 
ever, that Davis must have thought well of Waite’s ability, 
for Waite testifies to the influence of Davis in securing his 
appointment to the Chief Justiceship. Years later Waite, 
after recommending Davis, then Minister to Berlin, for a 
high judicial post to President Hayes and being assured of 
the appointment, wrote Davis as follows: 

And now my friend if what I have done for you shall 
prove to be of real service, I shall be happy . . . as it 
will have enabled me to do something in return for the 


Green Bag, XIV, 257. 
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many kindnesses I have received. ... I shall always 
believe that but for your encouragement and your 
favorable reports of me to others, I should not have 
occupied the place I now hold.^® 

The most interesting part of the whole proceedings before 
the tribunal was the supplementary argument of Evarts. He 
was interrupted by Sir Roundell seven times, by Lord 
Tenterton three times, and by Sir Alexander Cockburn no 
less than twenty-seven times. Every time Evarts was ready 
with a keen, biting, though for the most part good-natured, 
answer. He was enjoying the proceedings immensely and it 
was highly entertaining to the others. 

When the time for the estimation of the actual damages 
came. Sir Alexander Cockburn’s temper completely got the 
best of him and he bitterly charged the Americans of having 
advanced arguments and claims which they knew were 
fictitious. Quick as a flash Adams jumped to his feet and in a 
quivering voice exclaimed, “I will not sit here on this tribunal 
and hear my country traduced.” He then moved as though to 
leave the bench but Count Sclopis arose ‘‘in an air of supreme 
authority” and extended his hand, spoke a word or two in a 
quiet tone. Cockburn apologized, and it was all over. But for 
a moment after Adams spoke there was a tense silence. 

The decision was then given and consisted in an award of 
$i5>50o>ooo in gold. Count Sclopis in an appropriately 
phrased and graceful speech dissolved the tribunal (this was 
the only public meeting of the tribunal) and, as he closed with 
a pleasant mention of the hospitality of Geneva, the Swiss 
Government fired a national salute. Lord Cockburn rose, 
made a cool reply that he had dissented, left a document three 
times the length of the majority opinion, grabbed his hat and 
rushed from the room without so much as a look at his late 
associates. The American counsel had been successful in per¬ 
haps their greatest legal effort. 

Waite to Davis, June 16, 1877. 
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“People all over the Valley came to . . . greet him, 
and whenever he went upon the street he was at once 
surrounded by a crowd of gratified people.” 

—Colonel McElroy, editor, National Tribune. 

T he American delegation returned home to receive 

the plaudits of the people. They were feted and 
honored on every hand, and most of them were 
obliged to spend the rest of their days in the service of their 
country. Palmer returned to England to preside over the 
House of Lords as Lord Selbourne; Cushing after being 
nominated as Chief Justice of the Supreme Court served 9s 
Minister to Spain; Evarts became Secretary of State; and 
Waite was soon called to preside over the Supreme Court. 

Perhaps the greatest and most spontaneous ovation 
accorded to any representative at Geneva was that given 
Waite on his return to his home community. In the opinion of 
many Waite returned from Geneva the recognized peer of 
his distinguished colleagues. 

In the work which then devolved upon him he proved 
himself the equal of his two colleagues, Evarts and 
Cushing. His power of steady application, of mastering 
details and arranging them in logical order, made his 
argument before that international tribunal . . . effec¬ 
tive and unanswerable. His forensic antagonist. Sir 
Roundell Palmer, was overwhelmed. That argument 
undoubtedly was the greatest achievement of his life.' 

1 Francis R. Jones, Green Bag, XIV, 257. 
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When the news spread that Waite was to arrive on a cer¬ 
tain day, the people from all over the Maumee valley began 
to make preparation to meet him. As the hour of his arrival 
approached, great crowds including lawyers, mechanics, 
farmers and all classes proceeded to the depot, and Waite was 
received with a hearty ovation from the entire people such as 
is rarely accorded a man. Colonel McElroy, at one time 
editor of the National Tribune, who is responsible for this 
report, said: 

The people all over the valley came to Toledo to greet 
him, and their felicitations were in simple but admiring 
tribute to a successful man and the real heartfelt joy 
at the success of one of their own family. This feeling 
has followed him all through his career . . . whenever 
he has appeared in Toledo on a visit he has always been 
surrounded by people of all degrees and walks of life, 
who were anxious to take his hand and congratulate 
him as a friend, and whenever he went upon the street 
he was at once surrounded by a crowd of gratified 
people.** 

Yale University celebrated his return by conferring the de¬ 
gree of Doctor of Laws upon Waite in 1872. Kenyon College 
followed with like action in 1874 and Ohio State University 
so honored him in 1879.® 

Hardly had Waite reached Toledo until he was again 
drawn into politics. Indeed, an effort was made while he was 
yet at Geneva to nominate him again for Congress, and it 
was only after repeated assurances on the part of his friends 
in the convention and his brother Richard that Waite 
positively would not enter again into politics that the conven¬ 
tion decided to nominate another. General I. R. Sherwood, 
one of Waite’s closest friends.* It was Sherwood as a mem- 

* Scrapbook. 

•He declined an honorary degree from Harvard in October 1886 be¬ 
cause he was too busy to get away from his judicial duties. 

* Richard to M. R. Waite. May 5, 1872, “nothing of late has been said 



no 


Chief Justice Waite 

ber of Congress who did much to secure for Waite the ap¬ 
pointment to the bench. Thus it would seem that the only 
time Waite had a chance to be elected to Congress he refused, 
or his friends did for him, to be a candidate. He had been a 
candidate for political office four times before, in 1846 for 
Congress, in 1849 for tbe state legislature, in 1850 for a 
constitutional convention and again in 1862 for Congress. 
He was successful in only one campaign, that of 1849. The 
Fifth Congressional District was strongly Democratic and 
this accounts for the most part for his defeats. He was un¬ 
usually strong in his own county. It would seem that Waite 
was nominated, or rather would accept the nomination of 
his party, only when there was known to be special difficulty 
in winning. There is no evidence that he sought political 
office. How fortunate for Waite and for the country it was 
that his friends refused to nominate him for Congress in 
1872! Had he been nominated and elected, the chances are 
that he would not have been chosen Chief Justice. 

But as said before, hardly had Waite returned from Geneva 
with the laurels of a well earned victory than he was called 
again into public life. But this time the work was rather in 
the line of his profession. The Republicans met in convention 
and unanimously chose him as their candidate for the Ohio 
constitutional convention in 1873. The Democrats of Lucas 
met and also unanimously elected Waite. He was thus elected 
by the whole people one of the delegates of Lucas to the con¬ 
vention. He could not refuse this spontaneous recognition 
of the people of his community. 

It has been repeatedly said that Waite was unanimously 
elected president of the constitutional convention. Even as 
eminent an authority as James Ford Rhodes has made this 
mistake due, no doubt, to his reliance upon newspaper re- 

about the Congressional matter. When there is I shall say decidedly you are 
not a candidate.” 
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ports.® The fact is he had opposition. On the first ballot Waite 
lacked only five votes having a majority. On the second ballot 
he lacked one. On the third, three; on the fourth, three; on 
the fifth, one; and on the sixth he was elected with fifty-five 
votes, fifty-three being necessary for a choice.® It is interest¬ 
ing to note as a sort of index to the esteem with which those 
who knew Waite held for him, that in the balloting he re¬ 
ceived the unanimous support of H. C. Scribner, J. J. Greene, 
S. H. Tyler, S. P. Weaver, and A. P. Ryal, all Democrats 
and neighbors of Waite. It was indeed a vote of confidence.^ 

The President on taking the chair addressed the conven¬ 
tion in the following simple and modest words: 

Gentlemen of the Convention: 

I thank you for this honor. I come to this chair with¬ 
out experience as a presiding officer. I fear that you 
will be called upon many times to overlook or excuse 
my faults. Relying, however, upon your assistance and 
forbearance I accept the position which you have so 
kindly tendered me.® 

Although he took great interest in the work of the con¬ 
vention, and there are numerous instances of his remarks on 
practically every phase of the work of the convention, Waite 
contributed especially to the work involving the judiciary 
department.® In the afternoon of Monday, July 21, 1873, on 
the forty-eighth day of the convention, debate on the 
judiciary department began, and Waite took the floor. 

One of the purposes of calling the convention was to 
amend the judicial article of the constitution of 1851 which 

* Rhodes, VIII, 29. Also Appleton’s Cyclopaedia of American Biography, 
VI, 317. 

® Records of the Ohio Constitutional Convention, I, 1-9. 

^ ibid. Also, a letter to Toledo Blade, March 25, 1888, by a member of the 

convention. 

® Records, I, 9. 

® Waite s papers contain many letters which he received from men and 
women in all walks of life from many parts of Ohio in reply to letters which 
he had written asking opinions on matters before the convention. 
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allowed legislative discretion in the matter of appellate juris¬ 
diction in order that the supreme court of the state might be 
relieved of its overload. Waite took a very great interest in 
the matter as he long afterwards took a leading part in at¬ 
tempting to relieve the Supreme Court of the United States 
from its overload.^® The speech also serves as a sample of 
the lucid, logical marshalling of facts and clear reasoning 
of the future Chief Justice. 

He reviewed the history of the jurisdiction of the state 
supreme court showing by numerous figures the number of 
cases on the docket at various periods and the number dis¬ 
posed of each year, emphasizing that the court was now four 
years behind. Nearly two-thirds of the applications on the 
present docket, he suggested, were for leave to file petitions 
in error, and more than half of these would be disallowed 
by the court. Of these petitions in error requests, more than 
half were based upon alleged errors of fact. Waite pleaded 
for the establishment of intermediate courts and for relieving 
the supreme court from consideration of mere questions of 
fact leaving only review of questions of law for the highest 
court. 

It had been argued that such action by the convention was 
legislative. Waite replied: 

When we make a constitution and establish a court, 
we have a right to say what shall be the jurisdiction of 
that court, and we are not infringing upon the province 
of legislation when we do so. 

To say a court shall have jurisdiction in certain 
cases is equivalent to saying it shall not have jurisdiction 
in other cases. We are creating a court and defining its 
jurisdiction. It is for the people to determine whether 
or not they desire such a court. 

The last public speech of Chief Justice Waite, September is, 1887. 
advocated relief for the United States Supreme Court. Current Comment, 

I, 333 - 
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Mr. Powell: That is fixing their jurisdiction. 

Mr. Waite: It is fixing their jurisdiction and that 

is not legislation. 

With regard to the newly proposed intermediate courts 
having final jurisdiction in wide number of matters Mr. 
Barnett asked: 

If the people select judges with reference to this 
being a court for final review of certain cases, will it not 
be a better court ? 

Waite replied: 

Certainly, if you make a court worth something, 
people will put a man that is worth something into it, but 
if it is worth nothing, you will have a man there that is 
worth nothing. The people are careful ... to whom 
they entrust their important interests. 

Hereafter in the convention during debate on that question 
numerous other speakers approached the subject carefully 
and many referred to the learned fact-full speech of the 
gentleman from Lucas. An example in the next session 
illustrates this fact. 

Mr. Tuttle: ... it was not until I had listened to 
the argument of that honorable gentleman from Lucas 
[Mr. Waite] that it occurred to me what was the extent 
of the proposition to amend which is here made. . . . 

Probably no other man in the convention exhibited a 
greater knowledge of the judicial system of the state and the 
laws affecting jurisdiction than Waite. His work in the con¬ 
vention was a distinct contribution. On one occasion a 
speaker, speaking of the right of appeal, said: 

I am not able to say when the right of appeal was re¬ 
stored ; perhaps some gentleman may remember. 

Waite, apparently without previous thought, said, “March 
23 » 1852, right of appeal was restored.” 

Again when Mr. Burns was speaking on the jurisdiction of 
the supreme court, he said: 
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Why it is said in the array of facts and figures presented 
by the honorable President of the Convention, the gen¬ 
tleman from Lucas [Mr. Waite] that during the past 
year one hundred and fifty-odd cases have been pre¬ 
sented to this court upon motions to file petitions in 
error. I think I am correct in the number, in the neigh¬ 
borhood of one hundred and fifty. 

Waite: One hundred and fifty-four. 

Again, Mr. Burns: I understand the gentleman to 
say a great many cases have been passed on the docket 
that are not tried. 

Mr. Waite: They have not gone below 120. 

Others spoke in a “great many” terms. Waite quoted exact 
figures seemingly without effort. 

Again concerning jurisdiction. Mr. Powell: 

I should suggest I apprehend you may take your 
case to the supreme court to review the facts where the 
judge has made the decision, where the one man had 
made it. 

Waite: Not in a case where the defendant has the 
right of trail by jury. 

Again, Mr. Young: I agree that there shall be an 
appeal in a jury case from the common pleas to the 
circuit court. 

Mr. Waite: Not an appeal but a petition in error, in 
the circuit court, precisely in the same form as you ask 
to file a petition in error in the supreme court. 

Again, Mr. Young: Now it will be recollected that for 
the last three years I think it is, the supreme court has 
not gone on circuit. 

Waite: Two years. 

Still further, Mr. Young of Champaign said: 

Since the supreme court ceased to go on the circuit, 
cases going to the supreme court have multiplied. . . . 

You find now, in 1863, there were 302 cases [cases 
gone to the supreme court from district courts]; in 
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1864 there were 214; in 1867 there were 254; and in 
1868 there were 286. 

Waite: In 1868 the supreme court did go on the cir¬ 
cuit. In 1869 the cases were increased from 286 upon 
the general docket to 497. 

Again a dispute as to when a certain practice ceased: 

Mr. Neel: As I understand, this was provided for in 
the code. 

Mr. Griswold: No, sir, it did not take place until after 

1853- 

Mr. Waite: The law of 1845 was the first until the 
adoption of the code. 

Mr. Powell: Then the code stopped it. 

Waite also took part in the debate on several other phases 
of the judiciary, notably on increasing the number of com¬ 
mon pleas judges, and also on certain phases of the legisla¬ 
tive department.^^ But enough has been said to show the in¬ 
fluence of Waite on the work of the convention. It may be 
said that the constitution which was here written was de¬ 
feated by the people and that, therefore, Waite’s work was 
of no avail. The answer is that, although the people defeated 
the proposed constitution and some of the special provisions, 
yet in 1884 an amendment to the constitution, involving pre¬ 
cisely the same revision of the judiciary department, which 

this convention proposed, was adopted by the people of the 
state.^* 

On the afternoon of January 19, 1874, Mr. Rufus King, 
while speaking on a phase of the probate court, was inter- 


Records, II, 265, 316. 

“ However, it must be said that Waite like many others of the period 
had a profound distrust of legislatures and his work at the convention as 
well as his correspondence during the period indicate that he believed in 

f powers and restrictions especially in powers 

allowed, for he saw much of “what they have and arrogate to themselves 

in all our legislative bodies.” J. W. Scott to Waite June 24, 1873, indicating 
his agreement with Waite in these respects. mmcating 



ii 6 Chief Justice Waite 

rupted when someone handed him a yellow envelope. He 
continued: 

And now sir, in connection with this, allow me leave to 
read a telegraphic dispatch just put into my hands. 
Dated Washington, D.C., January 19. The President 
today nominated the Honorable Morrison R. Waite for 
Chief Justice of the United States. 

The next instant pandemonium broke loose. The conven¬ 
tion went into an uproar, cheering and clapping wildly. Waite 
was about the only person present who retained his self-con¬ 
trol. Says the Cincinnati Enquirer : 

When quiet was restored Mr. Sam Hunt arose and 
said: “I move that this announcement be referred to a 
committee of five to take appropriate action.” 

Mr. Rowland: I move to make it unanimous. 


The president promptly ruled the proposition out of order 
amid the laughter of the delegates. 


Mr. Burns: I give notice that tomorrow I will offer an 
amendment to rule ten that when a person rises to 
address the chair, he shall say: “May it please your 
Honor.” (Laughter) 

Waite again called the meeting to order as if nothing un¬ 
usual had happened, and business proceeded as usual after a 
few minutes of good humor. The session adjourned at 4:45- 
It has been said that this telegram was the first informa¬ 
tion Waite himself had had of his appointment. That is not 
correct. He had been informed by telegraph of the appoint¬ 


ment, as he was about to call the meeting to order at 2 ’.30 
in the afternoon, but quietly laid the message aside as if it 
were an ordinary matter, and it was not until about forty- 
five minutes later that Mr. King read his dispatch.^® It is 
evident that Waite bore the news of this great honor in a 


18 See Cincinnati Enquirer for the account, January 20, 1874- Also 
Cowen, VII, io 8 . 
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most remarkably dignified manner, which is a tribute to his 
poise and balance of character. However, the Enquirer said 
on the occasion: 

The ordeal was somewhat trying to the president’s 
nerves. It proposes suddenly a change in the order of 
the world, which takes him away from his friends, asso¬ 
ciation and occupations of over a third of a century, and 
plunges him at once into the highest honor and greatest 
responsibility in the gift of the nation. The man who met 
without quailing and withstood the admiration of the 
English bar at Geneva before one of the greatest tribu¬ 
nals of modern times and came off with a triumph which 
sheds a luster on his country, trembled in the midst of 
his friends at news of new honors and new respon¬ 
sibility.^* 

A week later in the afternoon of January 27, 1874, the 
vice-president, Mr. Campbell, took the chair and about 4:45 
p. m. said: 

The chair is informed that our president, Mr. Waite, 
who is about to leave the convention is desirous of say¬ 
ing something before the separation, and the chair would 
ask the unanimous consent that he have permission to 
do so now. 

Waite arose, visibly affected, and in a voice full of emotion, 
said: 

Gentlemen of the Convention: For reasons known to 
all of you, I am compelled to return to you the high 
office with which at the organization of the convention, 
you honored me and to resign my place as one of your 
members. Under some circumstances this could be done 
with a single word, but in the midst of these surround¬ 
ings, you must indulge me with something more. 

It is now more than six months since we came to¬ 
gether to enter upon the important work to which we 
had been assigned by our constituents. We were then 

** Clipping from Enquirer, Scrapbook. 
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comparative strangers. Few of you knew me person¬ 
ally ; I knew personally but a few of you. By the partial¬ 
ity of a majority of those votings I was called to preside 
over your deliberations. I entered the Chair without ex¬ 
perience as a presiding officer, and relied upon your for¬ 
bearance and assistance while performing its responsible 
duties. You were not long in discovering my lack of 
experience and it took me no longer to learn that all I 
could ask from you, or the officers you had called to 
your assistance was to be meted out to me in full mea¬ 
sure. From comparative strangers we have come to be 
warm friends. The memories of our joint labors here 
will always be cherished by me, as one of the cherished 
things of the past, and, while I am now compelled to 
dissolve our official ties, I shall ever pray that the word 
may never be spoken, in this life, which can dissolve the 
tie of personal friendship by which I now feel myself 
to be so closely bound to you all. 

Gentlemen, I most respectfully tender to you my 
resignation of the office of president of the convention, 
and of my place as one of its members. The vice-presi¬ 
dent will take the Chair.^® 

The vice-president, Mr. Campbell, took the chair and in a 
few well chosen words expressed his own feelings at the 
separation, and suggested that the convention express its re¬ 
gards. Whereupon Mr. Hunt moved the appointment of a 
committee for the purpose of expressing the regards of the 

convention for its late president. 

The convention then recessed in order to give the mem¬ 
bers an opportunity to bid Waite good-bye individually. 
After a general handshaking Waite left the hall, to enter 

upon the last phase of his career. 

The expressions made by members after Waite had gone 

bear almost extravagant testimony of the esteem of his 
colleagues. On the 29th of January, 1874, the report of the 
committee was ready, and, after the secretary had read its 

Records, 11 , 9 ^ 4 - 
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glowing sentences of tribute, Hunt, chairman of the com¬ 
mittee for that purpose, arose. 

Mr. President, the committee having in charge the 
duty of expressing, in an appropriate manner, the re¬ 
gard of this convention for the late president, have 
directed me to report the resolutions which have just 
been read, as indicative not only of the sense of this 
committee but, as there is reason to believe, of the 
sentiment of the entire body. 

Chief Justice Waite bears with him from the Chair 
which he has honored as presiding officer to the one that 
has been occupied by Jay and Rutledge, and Ellsworth 
and John Marshall the sincere regard and affectionate 
regard of all with whom he was officially associated. It 
is said that the little creature called the ermine is so 
sensitive of its own purity that it becomes paralyzed at 
the slightest touch of defilement upon its snow white 
fur. It is emblematical of judicial integrity. The hunters 
spread with mire the paths leading to the haunts toward 
which they draw it. It will then submit to be captured 
rather than defile itself. It prefers death to dishonor. We 
feel assured that a like sensibility will characterize him 
when he comes to assume the judicial ermine. He now 
has great opportunities and greatly will he fill them. We 
trust that after long years of usefulness to his country 
in a position that has been filled by the mightiest names 
in American history, some new Erskine, speaking to the 
people in a later generation, will say of him as was so 
well said of Lord Mansfield, “This great and honorable 
magistrate has so long presided in this great and high 
tribunal, that even the oldest of us do not remember 
him with any other impression than the awful form and 
figure of Justice.” 

Mr. Minter: Nothing need be said here as to the fit¬ 
ness of Mr. Waite for the highest judicial office in this 
country, in legal knowledge, in sound judgment, in 
uprightness and impartiality and in sterling common 
sense. . . . Quintilian has said that the first requisite 
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of a great orator is that he be a good man. It may be said 
in a truer sense that this is the first requisite of a great 
judge. In my estimation the greatest fact about Mr. 
Waite is his simple and sincere goodness. 

What we witnessed on his taking leave of us—the 
deep and almost uncontrollable feeling evinced by him 
in dissolving the connection with this body, and the 
responsive feeling of his associates of the convention, 
whatever may be thought of it by those beyond its influ¬ 
ence, was, as it seemed to me, an honor not alone to 
him and to us but to human nature. I would not strain 
the quality of eulogy, especially in reference to the liv¬ 
ing, but may in conclusion apply to him as fitting the 
words of the poet: “A man of natural, wise sincerity 
and simple truthfulness, and in his heart wide room.” 

One might feel inclined to consider these expressions as 
merely formal and customary were it not for what followed. 
H. C. Scribner, colleague of Waite from Lucas, arose and 
said: 

I am well aware that no words need be uttered in sup¬ 
port of the resolution just offered, but I may be permit¬ 
ted to say that I am quite sure that in submitting them 
the committee did not intend to offer a mere formal, 
unmeaning compliment. As a member of the committee, 

I most earnestly and sincerely mean every word that the 
resolution expresses, and I do not doubt that they will 
be assented to in the same spirit by every member upon 
this floor. With that affection which his kindness and 
courtesy have awakened, with that respect which his 
talents and attainments have inspired, we will say to our 
late president, that in our very heart of hearts we shall 
keep his memory green. 

Mr. O’Conner, to show the endorsement of the entire 
body, suggested that the convention unanimously rise to its 
feet. Whereupon the whole convention rose. 
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IN OFFICIAL WASHINGTON 

“As for my own life I have seen enough to know that I 
shall like it. There is an abundance of hard work but 
that is not a new experience with me.” 

—Chief Justice Waite, letter, June 6, 1875. 

W AITE left the convention for Toledo January 

27, 1874, and proceeded to arrange his affairs, 
prior to his removal to Washington. The news of 
his appointment of course had preceded him, and there was 
a special demonstration of pleasure on behalf of the citizens 
of Toledo at the news. The Toledo Commercial carried the 
announcement of the appointment in the issue of January 20, 
1874, together with a long sketch of Waite’s career. Sug¬ 
gesting his defeat for Congress in 1862 the article read: 

He received in Toledo a majority of 1,200, the most 
emphatic endorsement ever given to any man by the 
people of this city. 

A seat on the supreme bench of Ohio has repeatedly 
been tendered him and on each occasion declined. On 
the organization of the new circuit court of the United 
States, the name of Waite was suggested to the Presi¬ 
dent for appointment, backed by the unanimous endorse¬ 
ment of the Ohio legislature, the state officers, the Ohio 
delegation in Congress and leading members of the prin¬ 
cipal bars of the state; but, owing to the fact that Ohio 
had then two members of the Supreme Court, Chase 
and Swayne, the appointment was deemed improper. 

. . . Mr. Waite is eminently a lawyer, without ambition. 
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except for such distinction as might come of faithful 
and honorable pursuit of that profession.^ 

The bar association of the city of Toledo met and adopted 
resolutions approving the appointment and proposed a 
banquet in Waite’s honor. This, at Waite’s request, was 
changed to an informal reception which was held at the home 
of William Baker, February 3, 1874. It was attended by 
practically all the leading citizens of Toledo who were anxious 
to congratulate and wish Waite success in his new respon¬ 
sibilities.* Waite left Toledo for Washington February 13, 
1874, and was sworn in and took his seat March 4. 

We must go back a little way now and turn to Washington 
to investigate conditions there, which led up to Waite’s 
selection. What were the conditions and who were responsible 

for this promotion? 

How was the appointment received on the part of the 
public ? 

Chief Justice Chase died May 7, 1873, at the age of sixty- 
five, after only eight and one-half years as Cnief Justice. 
There were more than eight months of suspense until a 

successor was chosen. 

Finally the President on November 8 offered the position 
to his friend and champion. Senator Conkling of New York, 
but that gentleman quietly and unostentatiously declined, not 
because he himself was unostentatious for he was anything 
but that, but for other and more cogent reasons. Senator 
Conkling was then in the prime of his life, forty-four years 
of age, known as one of the leading figures in the Senate an 
political circles, respected for his great intellectual and 
political power. He had been a brilliant lawyer, although for 
the last eight years he had not been actively engaged m prac¬ 
tice. He was an orator of unusual ability, of commanding 

voice and presence, and it would seem that his 

would have been a very fitting one. Had he accepted, no ou 

1 Toledo Commercial, January 20, 1874. 

2 Waggoner, 525. 
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he would have saved the President much humiliation but he 
declined, so he himself said, because he did not wish it to be 
said of him that he accepted any reward for his devotion to 
the President.® Actually he replied to the President’s letter 
that he could not accept because he “would be forever gnaw¬ 
ing his chains.”* As a matter of fact Conkling’s political 
ambitions got the better of his judgment and he turned this 
great appointment down because he wanted to be President. 

When it was learned the President was considering the 
appointment of Conkling, the independent press condemned 
such action, mainly on the ground that Conkling had devoted 
himself to politics rather than to the profession of law, hav¬ 
ing appeared rarely in arguments before high courts ; and also 
in his political career, he had shown himself a politician 
rather than a statesman. 

After this quiet refusal President Grant made his first 
nomination which took the country somewhat by surprise. 
George H. Williams of Oregon, Attorney-General, former 
Senator and a member of the Joint High Commission, which 
brought about the Treaty of Washington in 1871, was 
hardly suited for the position. He had had some judicial ex¬ 
perience but he was known as a politician rather than a jurist. 
At this nomination a storm of protest broke loose through¬ 
out the country. The bar of the city of New York protested 
that Williams was totally 

wanting in those qualities of intellect, experience and 
reputation, which are indispensable to uphold the dig¬ 
nity of the highest national court.® 


® Cowen, VII, 102. 

463 in A. R. Conkling, Life and Letters of R. Conkling, 

»See The Nation, December ii and 25, 1873; January 8, 1874. p. 18 • 
J^ary i, 1873-1874. The Independent, January 22, 1874, condemned Wil- 

ohL n Oberholtzer, History 

S. (Mrs. John A.) 
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The response of the entire country was entirely unfavor¬ 
able.® Williams was a large, jovial, good-natured politician, 
well liked personally, but probably unsuited for this high 
station. 

Mrs. Williams probably had more to do with the failure 
of Williams to be appointed than was known at the time. 
Claude G. Bowers, in his Tragic Era, page 415, says: 

Bitter as the blow was to Grant, it was more bitter to 
Williams, and still more bitter to Mrs. Williams, con¬ 
sumed with pride and ambition, and within two months 
she was to take to her bed, crushed and heart broken. 


In another place: 

and breezy westerner though she is, she has aroused the 
deadly ire of Senators by announcing that as a Cabinet 
lady, their wives must call first on her. Alas the memory 
of that blunder is to send her to her bed one day when 
her husband’s nomination for the Supreme Court will 

fail of confirmation. 

Although the sentiment against Williams was almost uni 
versal, it was not entirely so, and we find another saying. 

He was stalwart, brawny and vigorous in mind and 
frame, genial and popular and a lawyer of recognized 
ability. His appointment seemed one eminently fit to 

be made.'^ 


At any rate the nomination was the signal for the begin¬ 
ning of all the scandals and abuse for which Washington 
society was then so famous, and the domestic affairs of 
Williams were presented in great distortion, no doubt, to t e 
eager public. Ben Perley Poore says his nomination awakened 

• Oberholtzer says: “His conduct since coming 

Morrill, Morrill papers, in the Library of Congress. 

T Cowen, VII, 104. 
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the jealousies of Justice Miller, whose son-in-law, Colonel 
Corkhill, commenced a vigorous attack upon the nomination 
in the Washington Chronicle which he then edited. 

There were also some grave scandals in Washington 
society about a number of anonymous letters which had 
been written, it was intimated, by Mrs. Williams.® 

In spite of all the public clamor President Grant persisted 
in the nomination and although repeatedly requested by 
Williams to withdraw his name, he stubbornly called for his 
confirmation. Conkling reported the nomination from the 
committee but the Senate, almost two-thirds Republican, was 
nearly unanimous for his rejection, and finally the nomina¬ 
tion was recommitted. Williams at a Cabinet meeting on 
January 8, 1874, again urged the President to withdraw his 
name, which he did. 

The next nomination was even worse, it was said.® This 
time it was Caleb Cushing, of Massachusetts, then a lawyer 
of Washington. Once more the press screamed forth its dis¬ 
approval. “The Chronicle boiled with rage.”^® Tom Murphy 
exclaimed, “They made such a fuss over the nomination of 
Williams that the old man [Grant] got mad.’”^^ Even Cush¬ 
ing’s home town paper. The Springfield Republican, con¬ 
demned him in no uncertain terms. It said: 

His reputation is that of a man who never allowed prin¬ 
ciple or conscience to stand in the way of gain. . . . 

He is not an immoral, but rather an unmoral man; he 
has not become demoralized, he never was moralized. 

There was almost universal dissatisfaction and surprise at 
this nomination. Although Cushing was acknowledged a 

* Benjamin Perley Poore, Perley’s Reminiscences of Sixty Years in the 
National Metropolis, II, 300. 

® Rhodes, I, 27. 

Poore, II, 300. 

The Nation, January 22, 1874, 51. 
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brilliant lawyer, very learned, had had a remarkable career 
as a soldier, diplomat, legislator, jurist and publicist, he was 
at the time seventy-three years of age, was not a member of 
the Republican party and had never been considered in sym¬ 
pathy with the politicians of that party. He had been called, 
unjustifiably no doubt, a “copperhead” during the Civil War. 
He was looked upon as an “old recluse, who had soured upon 
the world which had lost its attraction for him.”^® 

However, he might have been confirmed had it not been 
for Senator Sargent of California, an old neighbor of Cush¬ 
ing’s, in his home town of Newburyport, Massachusetts. 
On learning of the nomination Senator Sargent said: 

“I will stop that nomination very promptly.”®® Hurrying 
to the War Department the Senator discovered a letter 
which Cushing had written to Jefferson Davis in i86i, 
recommending a young man for a civil service position, who 
was also 

agent for a patent gun of destructive power, with which 

he wished to equip the Confederate Army.^* 

Others have discounted this letter, saying that it contained 
nothing objectionable: that Cushing had merely recom¬ 
mended the young man to an old friend.®* 

At any rate, the publication of this letter was effective. 
Colonel Corkhill published it in the Chronicle with ex¬ 
travagant headlines as evidence of a secret understanding 
Cushing had with the leader of the rebellion. Of course, to 
say that Cushing was in sympathy with the rebellion was 
ridiculous, for he had at the very outset of the war offered 

la The Independent, January 22, 1874, said the nomination of Cushing 
came near exciting a revolt among the Republicans in Congress. For a day 
or two one was reminded of the impeachment days of Andrew Johnson. 
“The Country is astonished that a man of General Grant’s supposedly good 
sense could have selected such a man for so high a place. 

Cowen, VII, 203. 

ibid, 

15 Poore, II, 301. 
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his services to the Governor of his state.^® But when Senator 
Sargent read the letter to a caucus of the Republicans it 

fell upon the Senators assembled like a heavy clap of 
thunder, 

while Parson Brownlow said he thought 

the caucus had better adjourn, convene the Senate in 
open session and remove Mr. Cushing’s political dis¬ 
abilities.^^ 

The caucus immediately asked the President to withdraw the 
nomination.'® While these events were transpiring, Waite’s 
friends were also very active. Soon after the death of Chief 
Justice Chase, Congressman Sherwood of the Fifth Ohio 
District received a letter signed by practically all the leading 
citizens of Toledo, requesting that Waite’s name be presented 
to the President; and whenever occasion presented itself some 
of Ohio’s congressional representatives or the Senators from 
that state, or members of the Cabinet, made the suggestion. 
Both Democrats and Republicans from Ohio joined in aid of 
Waite. Congressmen Sherwood, Cox and Shellabarger, 
Senators Thurman and Sherman, together with Columbus 
Delano and B. R. Cowen of the Interior Department, were 
most prominent in his behalf and the representatives were 
persistent in their efforts before and after the nomination of 
Williams and Cushing. 

On one occasion in a Cabinet meeting after Williams’ 
name was withdrawn, Cowen suggested to the President con¬ 
sideration of Waite. “That I shall do cheerfully,’’ said the 
President, “as I am favorably impressed with Mr. Waite’s 
fitness for the place.’’ This was on January 8, so it would 
seem that after Cushing was defeated on January 12, the 

^®Hackett, 231. 

Poore, II, 301. 

The Nation, January 12, 1874, 33; New York Tribune, January 14, 15; 
E. L. Pierce, Memoirs and Letters of Charles Sumner, IV, 585; Richard¬ 
son's Messages, VII, 259; Executive Journal, XIX, 218, 221. 



128 


Chief Justice Waite 

President’s mind was already made up and on the 19th the 
announcement of Waite’s appointment was made. 

There had been some belief that Waite would be appointed 
even as early as November for Cowen wrote a member of 
the Ohio constitutional convention not to be surprised if the 
President robbed them of their president to make a Chief 
Justice. 

This was done on the strength of the President’s 
favorable reception of all suggestions as to Mr. Waite’s 
appointment.^® 

Years later when Waite was on the bench he said he had 
been shown the letter of Cowen’s mentioned above, but it 
seemed so incredible to him at the time that he attached no 

importance to it. 

Perhaps the first suggestion of Waite as the successor of 
Chase came to President Grant from two eminent lawyers of 
the convention over which Waite was presiding. Judge 
William H. West of Bellefontaine, Ohio, and Henry S. Neal 
of fronton telegraphed a request that Waite be appointed. 
Waite seems to have made no effort for the place.*® In faCt, 
he seemed to discourage the effort of his friends. Although 
he was, of course, aware that his name had been before the 
President for months, he consistently considered the matter 
as one in which he could not properly take action. So far did 


Cowen, VII, io8. , 

20 Among Waite’s papers is a note to him from Clark 

“M R W. Herewith please find letter from S. G. A. [b. U Arnoiaj 

received this day. C. W.” Arnold’s letter is as follows;^ 

Washington D.C. Jan. 18, 1873 [day before Waite s nomination] 
Yours just received. In relation to Waite I do not understand 
that the matter has originated with him. It is the work of the men 
here who have interested the correspondents in the matter, and it 
is understood that the President regards Mr. Waite f^voraWy and 
that he is on the slate among those who are to claim his attention 
for the place. Further than that I cannot inform you. . . • Yours, 

21 As early as June 1873, seven months before the 

friend Evarts wrote: “I congratulate you in your presidency of your co 
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he go in this matter that when on January 15, 1874, a per¬ 
sonal friend proposed to procure from the delegates of the 
Ohio constitutional convention a recommendation of his 
appointment, he asked that it be not done, although he was 
assured that the matter would be almost, if not unanimously, 
agreed to by that body. This is an index to the modesty and 
reserve which characterized Waite in all matters in which his 
own interests were involved. He did not ask for or seek pub¬ 
lic position. The office seemed to seek him in every instance. 
It is not to be inferred, however, that Waite was devoid of 
judicial ambition. A letter from his father, January 29, 1862, 
after Waite’s defeat for Congress, to a friend in New York 
City, said: “Defeated for election as member of Congress. 
Not sorry. Would rather see him judge of a higher court.” 
No doubt Waite like scores of other aspiring attorneys over 
the country, for months before the appointment, scanned the 
morning papers to see if dame fortune or President Grant 
had smiled on him. 

When on his way to Geneva in 1871 Waite had had 
occasion to get better acquainted with President Grant, 
whom he had met only casually before. On this occasion he 
was presented by Congressman Cox, and it was said he made 
a good impression on the President. 

A former occasion of their meeting was in Toledo during 
the first administration when President Grant was the guest 
of honor at a reunion of the Army of the Tennessee. Waite 
had been chosen to welcome the President. He had phrased 
his speech so well that it pleased the President very much. 
Grant said: “It was the best speech of the kind he had ever 
heard.”** Once when Waite was wondering how President 

vention and hope you will make a good constitution—one that will protect 
you in Toledo from fire and all other calamities. I congratulate you also 
on being a candidate for Chief Justice of United States. If it costs you no 
more time, thought or desire than -it- does me you will have the clear gain 
of honor without drawback of loss or burden.” Evarts to Waite June 16, 

1873. 

** Toledo Bee, March 26, 1888. 
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Grant came to select him, in a conversation with a friend, he 
was reminded of this speech. 

Oh, I made a little sj^eech I know. I was selected be¬ 
cause they could not get the man they wanted. 

“Well that did it,” said the friend, “Grant never forgot that 
speech.”*® 

In spite of all that has gone before it is only just to say that 
except for the part he took in the Geneva Arbitration, Waite 
had not been brought prominently into national attention. 
Outside of his own state and to the great mass of the people 
he was an unknown quantity. He had never held a judicial 
office and he had never appeared in an argument before the 
Court over which he was called to preside. There were, per¬ 
haps, many lawyers as well qualified to fill the place. Naturally, 
in view of these facts, and the capriciousness of Grant’s 
earlier nominations, the appointment of Waite gave cause for 
some apprehension, on the part of the public generally, and 
certain prominent officials. At once the press began a search¬ 
ing investigation of his record, and the result was as Waite s 
friends and neighbors had expected. It was favorable in every 
requisite except one. He lacked reputation, i.e. national 
reputation. It was admitted on every hand that he was a splen¬ 
did lawyer, and 

profoundly versed in several of the most important 
branches of the law, and that he is a constant and thor¬ 
ough student—a man of great legal learning, severely 
logical mind, and a vigorous thinker, though not what 
is called a brilliant man.** 

Those who knew him held no doubt of his ability, and the 

only possible objection was that he lacked repute. 

After Williams’ name was withdrawn, an attempt was 
made on the part of his friends to get Conkling to reconsider, 
and the following letter indicates the attitude toward Waite. 

28 Toledo Bee, March 26, 1888. 

2^ Ciftcifinati Enquirer, Scrapbook. 
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Senators Howe and Hamlin writing to A. B. Cornell the day 
before Waite was named, said: 

The country seems to require that the Chief Justice 
should possess high character, sound principles, great 
capacity and wide celebrity. It is not easy to fill that bill. 

One has been condemned because he wanted celebrity 
[Williams], another because he lacked principle [Cush¬ 
ing]. The President is forced to another choice. It 
seems highly probable that he will name Mr. Waite of 
Ohio. We are convinced Mr. Waite has every requisite 
except repute. . . 

But what is meant by “national reputation”? In that day it 
meant that a man must have spent his days in the metro¬ 
politan district of the East or at Washington where the light 
of publicity had shone upon him. His sphere of activity is the 
all important matter and not his character of qualities. Re¬ 
pute is more desirable to some than ability. But in the words 
of Claude C. Bowers, “such an idea is an absurdity.” The 
true view “depends entirely upon the views and character of 
the man.”*® 

The absurdity of such an idea was never more fully proved 
than in the case of Waite. Coming to the office without the 
prestige of many, the speed with which he allayed the 
jealousies and dispelled the doubts has testified to this pop¬ 
ular fallacy. But the feeling concerning Waite can more 
readily be understood when we realize that he came to the 
bench in one oi the most trying periods in our national his¬ 
tory. The three war amendments had just been added to the 
Constitution, and the reconstruction measures were the re¬ 
cent outgrowth of rampant radicalism, and naturally those 
who were responsible for these amendments and acts were 
apprehensive of Waite, for his conservatism was known to 
them. Even some of Waite’s closest friends shared this ap- 

Conkling, 464. 

New York Evening Journal, May 31, 1932. Editorial relating to the 
presidential candidacy of Melvin Traylor. 
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prehension. Naturally his appointment excited inquiry, chal¬ 
lenged objection, and raised doubts. 

When his name was submitted to the Senate, Senator 
Sumner, especially, expressed great anxiety as to Waite’s 
probable attitude on subjects in which the Senator was in¬ 
terested. “I long for a John Marshall,” he said. He was as¬ 
sured of Waite’s legal training, of his distinguished back¬ 
ground and his patriotic, conscientious sympathy with the 
policy of the government during the war, and also of his 
sympathy with the amendments themselves. Furthermore, 
the Senator was assured that if he would point out a few 
authenticated John Marshalls standing in line for the place, 
the President would undoubtedly name at least one of them.*^ 

Some people did not regard Waite as one of the outstand¬ 
ing lawyers of the country. Hugh McCulloch, Secretary of 
the Treasury, said during the lifetime of Waite; 

Perhaps no appointment made by President Grant 
seemed to be more unmerited and injudicious. ... I 
do not hesitate to say that there were scores of lawyers 
in Ohio who would have been regarded by the members 
of the profession as being as well, if not better, quali¬ 
fied for that exalted position as Mr. Waite. He had not 
been ranked among the great lawyers of the country. 

... I had known Mr. Waite for many years and had 
formed a very high opinion of him, as being a man of 
high order of talent and a safe and able counsellor in 
his profession: but I was not prepared to hear of his 
appointment to a position which had never before been 
held by one who had not acquired a high national repu¬ 
tation as a lawyer. President Grant was wiser in this 
instance than he knew. Possessing a clear discriminat¬ 
ing, well balanced intellect and great working power 
with a character of uprightness and independence which 
commands the highest respect, it is but simple justice to 
say of Mr. Waite that he is most honorably filling the 

2 T Cowen, VII, 113- 
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chair that has been occupied by such men as Taney, 
Marshall and Chase. No higher compliment can be paid 
him.” 

Again it will be noticed that Waite was regarded highly 
in all qualities except repute. This was the widespread senti¬ 
ment after one of the most searching investigations ever 
made by an active press and when the Senate received the 
nomination the subject was discussed about an hour, every 
speaker vouching for Waite, and he was confirmed unani¬ 
mously January 21, 1874. James Ford Rhodes says: 

The Senate and country felt great relief at their escape 
from Williams and Cushing, but they had little idea of 
the inherent capacity of this modest son of Ohio.*® 

Had President Grant not been afraid of his own judgment 
and that queer thing called “national reputation” and had 
appointed Waite at first, he would have saved himself and 
others considerable embarrassment. 

Waite’s appointment was received by the bar associations 
over the country with satisfaction, but it is just to say, not 
with any particular show of enthusiasm. 

The Nation on January 22, 1874, lamented the fact that 
Grant had appointed a “second-rate lawyer.” However, the 
conservative press generally lauded the selection and we find 
the New York Evening Post taking issue with the Nation 
for calling him a “second-rate lawyer” because not well 
known “east of the Alleghenies.” The Nation thereupon re¬ 
plied that the term contained more depreciation “than we 
meant to express.”®® 

It might be said that in addition to the objection that Waite 
lacked reputation there was another objection to his selection. 
The Nation of January 29, after referring to the unanimous 
confirmation of Waite’s appointment, said: 

Men and Measures of Half a Century, 352-3, author’s italics. 

*» Rhodes, VII, 28, 29. 

®® The Nation, January 29, 1874. 
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Mr. Waite’s confirmation seems to give general satis¬ 
faction to the country. It is strange to find at this time 
of day that apart from the question as to the fitness for 
the chief justiceship of a good man and a good lawyer, 
not yet known to be a great lawyer, the only specific 
objection made to Mr. Waite was that he once did 
good, and the state some service by making an inde¬ 
pendent campaign against the notorious Ashley in the 
Toledo district in Ohio. 

This was seriously brought forward . . . against 
him and five years ago might have settled the case 
adversely to the candidate.®^ 

To the surprise of many of Waite’s friends who knew of 
his splendid personal qualities and his legal ability it was said 
that he was received in Washington by members of the 
Supreme Court with extreme coolness. This feeling was 
manifested even after Waite took his seat. 

At a dinner given the Chief Justice soon after his arrival 
in Washington, which was attended by many celebrities and 
most of the Associate Justices, before the “liquid refresh¬ 
ments had qualified the crudities” Attorney General Williams 
said to Mr. Cowen: “Did you ever see so many corpses at one 
funeral ?” Later in the evening, however, after the “crudities” 
had been “qualified” by the qualifying liquid, the saddened 
spirits aroused and there was a great deal of merriment. 
Judge E. Rockwell Hoar in his speech on the occasion in 
referring to the nomination of Cushing and Williams, said 
Waite was “that luckiest of all individuals known to the 
law, an innocent third party without notice.” 

This coolness was exhibited, it is said, at the first session 
of the Court that Waite attended. His supposed unfamiliarity 
with the practice and methods of the Supreme Court led 
Justice Clifford, who had been presiding during the previous 
term, to suggest that inasmuch as Waite was inexperienced 

Cowen said Mr. Waite’s appointment was opposed by a certain ele¬ 
ment in Ohio, “the animus of whose opposition was well known.” 
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it might be well for him to stand aside for a few days and 
observe the traditional activities of the august tribunal and 
when he had become sufficiently familiar he might then take 
charge with less embarrassment. 

Waite was not unduly offended but he was not pleased 
with this attitude. Being a man of great honesty and lovable 
nature, he was only “worried” at this treatment. But when 
court adjourned, Waite went to the Interior Department 
where he told Cowen who is responsible for this story of the 
affair. “Those fellows up there,” nodding toward the capitol, 

want to treat me as an interloper. I was met today by 
the senior Associate Justice Clifford, who has been 
presiding since the vacancy, with the suggestion that as 
I am a stranger in the court and its methods, I would 
better allow him to continue to preside for a time until 
I learn the formalities of the court. Now I do not want 
to be considered unamiable, or unreasonable, but before 
I act I want your opinion, as a friend, as to what I 
shall do under the circumstances. 


Mr. Cowen said that he was better aware of the way some 
of the Associate Justices had treated him than Waite himself, 
and Cowen replied indignantly, 

I would go up there tomorrow, get on the box, gather 
up the reins and drive, and give them to understand that 
I was the Chief Justice. 


Waite said nothing but went away. The next day he ap¬ 
peared in Cowen’s office in very good humor. On being 
asked how the suggestion had worked out, he replied: 

Splendidly, splendidly. I acted on your suggestion lit¬ 
erally. I got on the box as soon as I arrived there this 
morning, gathered up the lines and drove, and I am 
going to drive and those gentlemen know it. 


He spoke,” said Cowen, “with great determination.” This 
incident, if true, illustrates one of the most admirable traits 
of Waite’s character, which enabled him to take his rightful 
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place in the Court, and contributed very materially to his 
success as one of the ablest administrators among the Chief 
Justices. He was naturally an amiable and tender man, but 
he also could exhibit determination when occasion demanded 
it. 

However, Chief Justice Waite himself speaks upon more 
than one occasion of the cordial reception which was shown 
him by the Court and especially by Justice Clifford. In his 
remarks to the Court upon the death of Justice Clifford, in 
1881 (104 U.S., XIII), he says: 

When I came to the place I now occupy he was the 
senior Associate. For months he had presided over the 
deliberations of the Court with all the dignity and abil¬ 
ity which were due to the position. We were strangers 
to each other. He had never seen me to know me before; 
but time will never efface from my memory his cordial 
and affectionate greeting. 

Justice Miller later said of Waite: 

The oldest members of this Court know of no one who 
was better fitted to discharge the administrative duties 
of the office of its Chief Justice, or who did so with 
more acceptability to his associates and to the public at 
large.®* 

Furthermore, Waite’s correspondence, in numerous places, 
speaks of the generous reception of his colleagues and never 
once indicates anything to the contrary. June 6, 1875, a year 
after he went upon the bench, he wrote: “As for my OAvn 
life, I have seen enough to know that I shall like it. There 
is an abundance of hard work but that is not a new experi¬ 
ence with me. . . . My associates are all that could be asked 

for.” 

8* Memorial before the Association of the Bar of the City of New York, 
March 31, 1888. But cf. Miller’s earlier opinion, in letter of December 5, 
1875, discussed in Politicol Science Quarterly, L, I 93 S» 42- 
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Again in 1876 writing to John Turner Waite, and speak¬ 
ing of his work, he said: “It is pleasant and all treat me with 

just consideration.” 

And Mr. Cowen himself says: 

his peculiar qualities . . . enabled him to soften asperi¬ 
ties, allay jealousies, and to win and retain the confi¬ 
dence of his colleagues. 



CHAPTER IX 


TAKES COURT OUT OF POLITICS; 
HAYES-TILDEN CONTROVERSY 

t 

“There ought to have been a constitutional prohibition 
against the political advancement of judges.” 

—Chief Justice Waite. 

W AITE’S chief justiceship covered fourteen years, 

including a part of the second term of President 
Grant and the administrations of Hayes, Garfield, 
and Arthur. He came to the Court in one of the most try¬ 
ing times in American history. There were problems grow¬ 
ing out of the Civil War yet to be decided. The development 
of the Western states gave rise to scores of questions upon 
subjects of political and industrial importance; new and grave 
economic and social questions were brought before the Court. 
The development of the transcontinental railroads, the rise 
of the agrarian movements, control of public utilities and 
rates, the relation of the states to the liquor traffic brought 
the commerce clause into new prominence. Numerous other 
questions arising out of strikes, anarchist riots, polygamy, 
anti-Chinese legislation, state and municipal debt repudiation 
suggested questions of great significance; and the interpreta¬ 
tion of the war amendments, especially the Fourteenth, and 
the constitutionality of the reconstruction acts had to be de¬ 
termined. 

It was fortunate for the country that the molding of 
its destiny in these various directions fell upon the 
shoulders of a Court containing Judges of such strength 
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of mind and character, and of such breadth of vision 
as Waite, Miller, Field and Bradley.^ 

t 

When Waite took his seat on the bench, he found as his 
colleagues Hunt, Bradley, Davis, Strong, Swayne, CliflFord, 
Field, and Miller. This was probably the ablest group of 
jurists ever to sit on the bench at the same time. That there 
was general public confidence in the Court during Waite’s 
chief justiceship is shown by the fact that for more than 
ten years after he went upon the bench, it was comparatively 

free from serious attack, in Congress or in the press. Charles 
Warren says: 


When it is recalled that in every year from 1850 to 
1873 (with the exception of the five years of the war) 
there had been congressional legislation proposed in 
serious derogation of the Court’s power, the practical 
immunity from assault which occurred from 1873 to 
1884 is a notable feature in its history.^ 


He adds that there were two events which gave advantage 
to the Court during this period. They were, first, that more 
than a majority of the members (Waite, Field, ClifiFord, 
Miller, Bradley, and Swayne) remained throughout Waite’s 
chief justiceship. This is not correct. However, for more 
than half of the period of Waite’s tenure there were but 
two vacancies. The first vacancy was brought about by the 
resignation of Justice Davis to become United States Sena¬ 
tor from Illinois, March 1877. His retirement was not wholly 
unwelcome, it is said, for his participation in politics during 
his fifteen years on the bench, particularly his candidacy for 
the Presidency in 1872 on the Labor Reform ticket, had 
occasioned considerable adverse criticism.® For the vacancy 
Hayes appointed John Marshall Harlan of Kentucky who 

1 Charles Warren, revised edition, II, 285. 

’‘tbid. 


*^71: The Nation, February i, 1877, said 
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proved to be one of the ablest jurists of America. Three years 
later the second vacancy occurred when Justice Strong re¬ 
signed. Judge Woods of Georgia was appointed to his place, 
probably upon Waite’s recommendation.* Four members of 
the Court (Waite, Miller, Field and Bradley) remained 
throughout the period of Waite’s chief justiceship. 

The second matter which gave advantage to the Court dur¬ 
ing this period and tended to make it free from criticism was 
the fact that the members were for the most part devoid of 
political ambitions. At first glance, this would not seem to 
be an unusual situation. But if one bears in mind the posi¬ 
tion of the Court under Chief Justice Chase, the immediate 
predecessor of Waite, the contrast is striking. 

In 1875 , just a year after Waite’s accession to the bench, 
he began to be mentioned prominently for the Presidency. 
Newspapers and periodicals of the East and West carried 
favorable comments of his availability. Such papers as the 
St. Louis Democrat, the New York Times, New York Trib¬ 
une, Toledo papers, Commercial, Bee, and Blade, The Nation, 
Western Reserve Law Journal, Central Law Journal are 
representative. The St. Louis Democrat carried a long let¬ 
ter which was republished by a Toledo paper of July 28 , i875> 
under the headline, “Shall Toledo Furnish the Next Presi¬ 
dent ?” The writer reminded the public that he had prophesied 
Waite’s appointment to the bench and went on: 

Now I am going to venture another prophecy, or rather 
name a contingency that may be of vital importance to 
the country, and especially to the Republican party. The 
party is at present very considerably divided—divided 
not only on questions of polity, but especially upon the 
succession of the Presidency. A very considerable pro¬ 
portion of the Republicans are in favor of nominating 
the present incumbent for a third term not that he is 
really their choice, but because they can see no other 

*• Woods had recently been a guest of Waite on a boat trip down the 
Chesapeake. 
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who can carry the power and influence of the whole 
party. But such renomination would be suicidal. The 
masses of the people of direct American origin have 
come to believe that the example of Washington, Jef¬ 
ferson, Madison, and others retiring from politics and 
public life after the second term has all the force and 
power of law and many really believe it a part of the 
organic law—^the Constitution of the United States. . . . 

Again, there were too many party 

embitterments; neither Morton nor Logan could get a 
New England state. This brings me to the point to which 
you could see I was driving. Toledo has furnished a 
Chief Justice, as I predicted she would, in the same 
person she, or rather the country, could furnish a can¬ 
didate of the Republican party that would walk over 
the course almost without opposition. His name has 
been sufficiently before the public to be well and favor¬ 
ably known from one end of the country to the other, 
and yet has not been before the country to get the 
prejudices, partisan or sectional, that almost any other 
prominent man has.® 

After considerable speculation on his possible candidacy 
the Honorable John Turner Waite, Member of Congress 
from Connecticut and nephew of the Chief Justice, put the 
matter directly up to him, urging him to declare himself a 
candidate. The Chief Justice replied at once, saying: 

Of course, I am always grateful to my friends for their 
efforts in my behalf. No one ever had those more faith¬ 
ful or more indulgent and more cause for gratitude 
than I. But do you think it quite right for one, who 
occupies the first judicial position in the land, to permit 
the use of his name for a mere political office? The 
Presidency, although high, is only political. In my 
judgment my predecessor detracted from his name by 
permitting himself to think he wanted the Presidency. 

“From Scrapbook. 
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Whether true or not, it was said that he permitted his 
ambitions in that direction to influence his judicial 
opinions. I am not one of those who believe he did so 
consciously, but one who occupies this position should 
keep himself above suspicion. There can’t be a doubt 
that in these days of politico-judicial questions it is 
dangerous to have a judge who thinks beyond the judi¬ 
cial in his personal ambitions. 

The Court is now looked upon as the sheet anchor. 
Will it be if its Chief Justice is placed in the political 
whirlpool? The office has come down to me covered 
with honor. When I accepted it, my duty was not to 
make it a stepping-stone to something else, but to pre¬ 
serve its purity and make my own name as honorable, 
if possible, as that of my predecessors. My whole edu¬ 
cation and training has been in the line of its require¬ 
ments. Time and persevering patience, added to my 
habits of work, may give me honor where I am. The 
other field is altogether untried. If I should fail there, 
it would to a certain extent drag my office down with me. 
No man ought to accept this place unless he takes a 
vow to leave it as honorable as he found it. There ought 
never to be any necessity for rebuilding from below. 
All additions should be from above. 

Think of this, my friend. I appreciate all the kindness 
of my friends, but ought not the Constitution to have 
provided that a Chief Justice should not be eligible to 
the Presidency? If such ought to have been the Con¬ 
stitution, can I with propriety permit my name to be 
used for the formation of political combinations? If I 
do, can I remain at all times and in all cases an un¬ 
biased judge in the estimation of the people? If I am 
not, shall not I degrade my office ? Put these things in 
your pipe and smoke them and then tell me if you think 
I ought to permit my name to be used.® 

* Waite to “Primus” (J. T. Waite), November 7, 1875. 
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This letter was written after many requests had come to 
Waite for permission to use his name as a possible candi¬ 
date. It became known within a short time after having been 
written and on the following Saturday morning the news was 
telegraphed all over the country. But the letter was not clear. 
It was subject to various interpretations. The Republican 
wondered what the “political combination” was that had ten¬ 
dered Waite’s candidacy, and Colonel Corkhill’s Washington 
Chronicle thought it strange that the Chief Justice should 
have left it to his “friend” to advise him what to do. It was 
thought that Waite had purposely left the gates open for ac¬ 
ceptance. 

However, it seems clear from all of Waite’s correspon¬ 
dence on the matter that he was sincere from the very begin- 
ning. It was he who brought about the publication of ex¬ 
cerpts of the original letter. He gave them to his friend Qark 
Waggoner of the Toledo Blade who dropped in on him at 
Washington. It does not seem that the letter was written 
originally for publication but when W^aggoner, who had al¬ 
ready published editorials including Waite as one of those 
mentioned as possible candidates, called upon the Chief Jus¬ 
tice, Waite gave him extracts from the original letter in¬ 
dicating emphatically his disinclination to be a candidate. 

Later in a letter to Waggoner, dated December 4, 1875, 
Waite wrote: 

You have placed me under renewed obligations. The 
first publication left a gap that I feared would be seized 
upon. You will recollect that I suggested it. The sec¬ 
ond, however, has closed the opening. Those that doubt 
will now say that Gabriel is “only making believe” when 
he blows his last trumpet. ... If I have done anything 
which will tend to keep the Court out of politics, I am 
satisfied. In my opinion no Chief Justice of my court 
can be a candidate for the Presidency without removing 
at least one stone from the foundation that upholds the 
government. This,however, is for your private eye and ear. 
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A still better evidence of his sincerity is seen from a letter 
which he wrote to Judge H. L. Bond, a colleague on Waite’s 
circuit on the same day (November 7, 1875), the origi¬ 
nal letter to J. T. Waite was written. This letter was writ¬ 
ten for the purpose of preventing the organization of a 
Waite-for-President-Club. He said: 

I was about writing you in reference to that organiza¬ 
tion in which you and Judge Settle are engaged. I am 
one of those who knoiv’ that a Chief Justice cannot be 
a candidate for the Presidency without damaging the 
office he holds and himself too. . . . There ought to 
have been a constitutional prohibition against the polit¬ 
ical advancement of judges. 

I am as ambitious as anyone can be. But it is to make 
my name honorable in the task of those who have and 
who are to receive my present place. When I accepted 
this office it was with the understanding that I was not 
to look for fame except in the line of its duties. The 
chief justiceship is damaged if it is permitted to enter 
the poditical whirlpool. 

Had this letter, which was written on the same day as the 
one to John Turner Waite, been published instead there 
would have been no doubt of the sincerity of Waite.® 

Again writing to Waggoner on November 13, 1875, he 

said: 

The little flurry seems to have died out, and so far as I 
am concerned I hope it will stay dead. Every day I live I 
see more and more evidence of the great impropriety 
in forming political combinations around a Chief Jus¬ 
tice. . . . Even if he doesn’t let his political ambitions 
aflFect his judicial action, it is just as bad as if he did. 
That was said of my predecessor. I am not one of those 

^His underscore. . 

* November 12, he again wrote to Bond: “Tha^ you for yours ot 
yesterday. I knew you would agree witii me. Let it alone. It will soon 
bum out. We can’t jump into print. I am inclined to think the end has 

come already.” 
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who think he was conscious of it, but . . . what was 
said did detract from his fame and that of his office. 
My only ambition now is to make my name honorable 
among those who have preceded me in the high office 
I have. I can’t afford to suffer even any chances. 

I write this for yourself. . . . There is no necessity 
for me jumping into print. 


Many other letters to various people indicate emphatically 
the feeling of Waite. His correspondence is full of such sen¬ 
timents as the following. On May 13, 1876, he wrote: 


The place I hold is beyond question the highest in the 
land. My greatest ambition will be realized if I am found 
equal to its requirements. . . . Certainly no man should 
have the place who is willing to exchange it for another. 


Writing to a friend two years later, February 25, 1877, 
he said ; 


We are in the midst of exciting times here [Hayes- 
Tilden affair] but we shall pull thro’, but I confess I 
would rather be Chief Justice than President.® 

Regardless of the sincerity or insincerity of the Chief Jus¬ 
tice, there is no doubt of the significance of his decision at 
that time. 

The New York Tribune said; 

Chief Justice Waite is the best praised man in the coun¬ 
try because he has declined the Presidency. Don’t 

some of the other candidates want to become popular 
in the same way?^° 

And The Nation of December 2, 1875, added: 

Chief Justice Waite, who has been talked of for the 
Presidency, has made a really valuable contribution to 

9 April 30 1876, he spoke of the criticism which Justice Davis 

^ candidate for the Democratic nomination: “He is 
atta^ed for making the Supreme Court the anteroom of the White House.” 
to li. B. Washburn. 

^9 From Scrapbook. 
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political literature, not only by declining to allow his 
name to be used for any such purpose, but by pointing 
out the gross impropriety of making the bench of the 
Supreme Court a stepping-stone to something else. 

That the public had become disgusted with the political 
activities of certain members of the Court is evidenced by 
the following newspaper and periodical items. The Central 
Law Journal of September 3, 1874, said the popular con¬ 
fidence in the Court had been weakened because of the politi¬ 
cal aspirations of certain members of the bench and added: 

The repose of society requires that the popular judg¬ 
ment should rest with confidence in the impartiality of 
the bench; and this cannot be, if the bench comes to be 
looked upon as a stepping-stone to political preferment. 

James Ford Rhodes has said: 

The nomination of Chase would have been the condo¬ 
nation of a grossly improper action. That a Chief Justice 
of the United States Supreme Court, the successor of 
a Marshall or a Taney, should have gone a-begging and 
a-scheming after political power is enough in itself to 
sicken recollection. Men at the time said that he had 
dragged his silk gown in the mire. And muddied, he 
must proceed to wallow. If these Republicans won’t have 
me for a President—Oh, very well, come on you others; 

I’ll be a Democratic candidate. Nothing in his life has 
so detracted from his fame.^^ 

It appears that because of the previous activities of the 
members of the judiciary and the conditions of public opin¬ 
ion Waite performed a needed service to his country in 
refusing to allow his name to be used, and his action con¬ 
tributed considerably to the increasing confidence of the pub¬ 
lic in the Supreme Court. 

And yet it is certain that Waite would have had an excel¬ 
lent chance of being President. He had already won the con- 

Rhodes, VI, i68. 
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fidence of his colleagues on the bench for his legal and ad¬ 
ministrative ability, and he was popular everywhere. 

The Norwich (Connecticut) Courier said: 

Chief Justice Waite is earning golden opinions not only 
from the bar and his associates on the bench for his 
ability and promptness in the dispatch of business but 
from all who meet him in social life in Washington. He 
is beyond dispute one of the most popular men in pub¬ 
lic life there. Frank and decided, yet courteous and 
considerate he makes friends everywhere. The East 
and the West are enthusiastic in their praise of him 
and it has already been suggested that, should he con¬ 
sent, no man in the whole country . . . could command 
so large a vote as the Republican nominee for the Pres¬ 
idency in 1876 as Morrison R. Waite. He would make 
a model Chief Executive; honest, firm, patriotic, and 
altogether a model man.^^ 

Although Waite declined to be considered as a presidential 
candidate in 1876, he was very much interested in the out¬ 
come of that election. His correspondence includes many 
letters covering a period of more than two years bearing on 
this most celebrated election, the Hayes-Tilden affair. 

A letter written on June 5, 1875, after Hayes’ nomination 
for Governor of Ohio says: 

I know you are hurrahing for Hayes. I have not 
heard of anything in a political way for a long time 
that has given me more pleasure than his nomination. 

To Hayes at the same time he wrote: 

I am delighted at your nomination and accept it as an 

omen of success. How I wish I could give you a helping 

hand on the stump, as well as elsewhere. My whole 
heart would be in the work. 

From Scrapbook. 
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Hoping to see you soon in person, I am even more than 
ever yours, 

M. R. Waite^® 

Five months later, November 13, 1875, he was writing to 
Clark Waggoner: “No human being can give even a reason¬ 
able guess as to who will be the man [ for President]. Hayes 
is kindly spoken of by all. If I should indulge in a guess, I 
should say that he and Bristow are just now on the upper 
rounds of the ladder.” 

By the following spring the political smoke-screen had 
settled over the country, but Hayes was leading. May 13, 
1876, Waite wrote: 

The bitterness of feeling among the Presidential candi¬ 
dates or rather their friends is proving every danger. 

The rejection of Bristow by the Union League Qub 
shows more bitterness than I supposed existed. It comes 
f rom Conkling—Hayes’ chances are now decidedly the 
best of any in the field I think—I have information that 
it is quite possible that New York will go for him if it 
is compelled to leave Conkling. I think you may assume 
also that New York and Pennsylvania will go together 
—I saw at Philadelphia the Governor of North Carolina 
who told me that Hayes stood well there. He is behav¬ 
ing himself with his usual discretion and the most 
scrutinary detection will not be able to find a “pile in the 
skimmer” [writing indistinct] 

By fall Hayes and Tilden had been nominated and Waite 

was fearful of the outcome. 

We are trembling in our boots a little about the election. 

I feel with the President that I would like to be more 

To R. B. Hayes June 5, 1875; Waite’s friend Clark Waggoner of 
the Toledo Blade did more to bring about Hayes’ nomination perhaps thM 
any other man. Many of Waite’s letters to Waggoner contain such senti¬ 
ments as “Tell Hayes to let the lightning strike where and when it will, 

don’t hurry matters, etc.” 
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certain, but I cannot think we are to be beaten. Surely 
we have not sinned enough for that.^* 

On November 22, 1876, while the results of the election 
were in dispute he wrote: 

The political skies look very gloomy. I hope we may get 
through without disaster.^® 

Three days later he wrote: 

We then thought all trouble was over, but this morning 
brings us the news of further action by the court which 
seems to complicate matters greatly. I hope some plan 
may be devised to bring us safely out of this great 
trial. All is quiet here but all are looking anxiously for 
the hourly development.^® 

On December i, he seemed less worried. 

I do hope we shall soon get out of the Presidential Mud¬ 
dle, and if we finally get a peaceful inauguration on the 
fourth of March, General Grant and the good sense of 
the people should have the credit. 

On December 25, 1876, he wrote: 

We are simply drifting just now and I don’t know that 
it is possible to do more. I hope we may avoid the 
breakers which are surely in the neighborhood.^® 

By January 8, 1877, he was beginning to be critical in his 
attitude toward certain northern Democratic leaders: 

We are in the midst of exciting times—I am looking 
anxiously for the results of the meetings tomorrow. 
Many such speeches as Scribner is reported to have 
made would do great harm. I was surprised at his 
extreme language and still hope he may have been 
carelessly reported. Just at this time the Southern De- 

[To Edwards Pierrepont, October 29, 1876. 

To J. T. Waite. 

^®To Judge H. Bond, November 25, 1876. 

To Mrs. M. A. Beers. 

Waite to Bond. 


150 Chief Justice Waite 

mocracy appears to be much more conservative in 
spirit than the Northern. 

The evidence lately taken in the Oregon Case must, it 
seems to me, open the eyes of the people to the kind of 
reform we may look for if by any chance the present 
party managers come into power.^® 

The day before he had written: 

I was much surprised at Scribner’s speech and until I 
received your letter had hoped he had been misreported. 

He is too good a man for such work. If we have much 
such talk in the meetings tomorrow, the leaders may 
find it difficult to contest the wind (?) they sow. How¬ 
ever, I have great faith in the good sense of the people. 

. . . The President is watchful and has not forgotten 
his military powers. I don’t think you will find him 
taken by surprise.®® 

An indication of the state of excitement can be obtained 
from his next letter on the controversy written January 15, 
1877, relative, it would seem, to the voting in the Electoral 

College: 

It seems to be now pretty well understood that there 
will be no extraordinary gathering here on the 12th 
of February. If there ever was such an intention, I 
think it has been abandoned. . . . The great good 
sense of the people is exercising its influence upon the 
leaders of the Democracy here as elsewhere.®^ 

There has been some speculation as to why Waite did not 
sit upon the electoral commission in this great affair. All the 
congressional plans for a tribunal composed partly of Justices 
of the Supreme Court originally provided that the Chief 
Justice should be a member. However, the Payne Plan, which 
was finally adopted, was amended so as to exclude Chief Jus¬ 
tice Waite. Upon one occasion in the dispute over the fifth 

To Clark Waggoner. 

20 To Ed. Browne, January 7, 1877. 

21 To Ed. Browne. 
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judge for the commission, Senator Hewitt asked if Waite 
was eligible. Whereupon Senator Thurman replied that “the 
Chief Justice for reasons which he was not at liberty to give 
would not consent under any circumstances, to serve on the 
commission.The numerous accounts of this controversy 
add little, if anything to the reason stated by Senator Thur¬ 
man.*® Even Waite’s letters do not reveal the real reason why 
he declined. Only one letter mentioned Tilden and that before 
his nomination. However, Oberholtzer writes in his chapter 
on the Hayes-Tilden affair, that Waite once said that in 
money matters Tilden was “exacting to the last degree,” a 
miser in fact; and that he cited a case in which he had paid 
Tilden $30,000 to get his consent to a foreclosure of a rail¬ 
road mortgage. Oberholtzer who tells this story adds: “His 

[Tilden s] action was entirely arbitrary and for his own 
benefit.”** 


It is not unlikely that Waite’s friendship for Hayes 
inclined him to refuse to sit in this case. It should be re¬ 
membered also that it was at this time that the Court was con¬ 
sidering the Granger Cases, the opinions of which Waite 
wrote, and this no doubt had something to do with the refusal. 
Writing to a friend at the time, Waite suggested that the 
Court was faced with “perhaps the most important series 
of cases in its history.” His notations on tlhe Munn v. Illi¬ 
nois decision indicate that the opinion was being written while 
the Hayes-Tilden controversy was at its height.*® 

Waite’s interest in Hayes did not end with the adminis¬ 
tration of the oath of office. It continued throughout the four 


*2 Rhodes, VI, 253. 

r/nL?n Bigelow, Life of Samuel J. Tilden, Vol. II; S. S. Cox, 
Umon-Dmon-Reunwn: Three Decades of Federal Legislation; Manton 

’ Congressional Record, Jan- 

uary 1876, especially pp. 780-892. ^ 

0/«°X'’voriL 

influMlced Congress 

to exclude him from the commission. '-ungress 
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years. The correspondence of the Chief Justice indicates close 
attachment and interest of himself and Mrs. Waite with the 
occupants of the White House. 

Hiis interest in political affairs, especially in the success 
of his friend Hayes as well as the condition of the times, is 
suggested throughout his voluminous correspondence. March 
5, 1877, he wrote to J. W. Ross, 

Our good friend who is now the President will have 
his hands, head, and heart full for a good while to 
come. He occupies a very delicate position and will 
need all the caution and prudence that has ever been 
granted to one man, to get through the early part of his 
administration. I am sure he will come out of it with 
honor. . . . He will have to hold the reins with a 
steady hand ... he will receive the confidence of the 
whole people. His friends must not complain if he 
moves slowly at times. His formal inauguration will take 
place today. As yet no one can speak with any certainty 
of his Cabinet except those in his immediate confidence 
if there are any such. 

The same day Waite wrote to W. A. Herron: 

Our friend Governor Hayes will be formally inaugu¬ 
rated today and after the first storm is over I prophesy 
for him a successful and satisfactory administration. 

The storm at first will be severe, however. 

To his son, the next day he wrote: 

The inauguration is now over and everything is as 
quiet as ever. There was no effort at disturbance yes¬ 
terday. 

To his brother, Richard, he wrote: 

Hayes is in the White House and so far is well liked. 

.. I think the general impression from his inaugural 
is good and that he will strengthen as he goes along 
after the first “Howl” from office-holders and office- 
seekers is over. I look with great interest to the an- 
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nouncements of his Cabinet. I hope that some who are 
named will not be in. 

He went on to add that he and Mrs. Waite had dined with 

the President that evening. 

On March 8, he wrote to H. L. Bond: 

Things are in a ferment here. Some people are mad. 
What is to be the result none can tell. I don’t believe 
Bayard made the speech attributed to him. 

The next day he wrote: 

Kverything has settled down, so far as Democratic 
opposition to Hayes is concerned, but just now some 
Republicans are trying to make trouble. It is thought, 
however, that all will be settled today. Hayes is con¬ 
vincing them that he has ability.^^ 

On March 11 he wrote to P. W. Norris : 

It was a great pleasure to administer the oath to the 
President. . . . He is now fully installed in office and 
begins to feel the burden of his responsibilities. Just 
now he meets with opposition in his own party, but he 
is so scrupulously conscientious and so honest in all his 
purposes that I feel sure that he will soon receive the 
support of all whom he has any right to expect. 

Of Mrs. Hayes, he says, “Everybody is charmed with her, 
and we know they have good reason to be.” 

To F. Hollenbeck on March 21, 1877, the Chief Justice 
wrote: 

Hayes is getting along splendidly and so far seems to 
command the confidence of all. Some doubt whether he 
will be able to give practical effect to his ideas, but all 
seem to hope that he may. He has got to take time and 
feel his way carefully. Time is a great healer. The 
Southern question cannot be pushed at present with 
profit. 


=«To “Dear Gloyd.” 
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I am hard at work as usual. We have a docket of 
more than a thousand cases, and have lost six weeks of 
time in the political excitement. 

March 27: 

So far, the President has got along [surprisingly?] 
since the first few days of his administration, but his 
hard time is coming.®’’ 

In reply to a request for assistance in securing an appoint¬ 
ment Waite replied to Isaac Champion, March 27, 1877: 

Civil Service rules are all very well, and I have no 
doubt they will be lived up to by the President to the 
extent of his ability and in the spirit of the inaugural. 

He will not permit a member of Congress or a Senator 
to dictate to him ... but politicians will claim as 
much influence as they can get. He cannot cut himself 
loose from them. ... He will not make vacancies in 
order to fill them at tihe will of the politicians, but when 
vacancies do occur he must at least consult them. 

On the same day he speaks of the President as follows: 

Just now he has his hands and heart full. The Southern 
question is at white heat and he has got to meet in the 
next sixty days and decide it. He is cool-headed and a 
real statesman. There is a chance of mistakes, but I have 
great faith in his sagacity.®® 

Again to William Sheffield who asked for an appointment: 

Although I run over to the White House usually in the 
evening quite frequently, I have not as yet had a word 
of conversation with Hayes except upon general sub¬ 
jects. Just now he has his hands full with the two 
Southern states. The two Governors are here from 
South Carolina and his commission for Louisiana will 
start tomorrow. . . . Naturally enough he wants to get 


27 To E. Glover. 

28 To H. L. Hosmer. 
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that question out of the way completely before Congress 
comes together.*® 

To J. T. Waite on April ii, 1877, he wrote: 

Things are apparently quiet here, but when Congress 
comes together there will be excitement enough. The 
letter . . . published this morning will, I think, be 
made the keynote of those . . . Republicans who op¬ 
pose the President’s policy, and there are enough disap¬ 
pointed and disaffected men in both houses to start the 
ball in motion and then no one can tell when it will 
stop. . . .®° 

Democracy will most likely secure the complete 
organization of the House, and I doubt whether, at the 
moment, the administration will have a majority of the 
Senate. . . . However, Hayes will in the end succeed 
for he certainly is in accord with the sentiment of the 
people, and they bring the politicians to terms gen¬ 
erally. 

May 7 he wrote to John Turner Waite: 

Unexpectedly to all Hayes has put off his session of 
Congress until fall. If he can get what funds he must 
have for the army in the meantime this is the best plan, 
but if he gets embarrassed by this it may make him 
trouble. He is justified in running some risks, however, 
considering how much harm might be done just at this 
time by a prolonged session. Turkey and Russia might 
embarrass him. So far as Ben Wade-ism is concerned I 
am bound to think it would have been as well to let the 
fellows that want to take it on, prick their bubbles. The 
people are actually supporting him. The politicians and 
the newspapers as a rule are out. They are all keeping 
themselves in a position not of outspoken criticism, but 
of “I told you so.” A few wild speeches would do him 

March 30, 1877. 

The letter spoken of was that of James G. Blaine criticizing the 
President’s policy most emphatically. 
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good, but the constant hacking away of the papers might 
turn some of the people away. 

May 8, 1877, he wrote to H. A. Spaulding: “The Presi¬ 
dent is making friends every day.” June 14, to a Southerner, 
C. Latimer: 

I am obliged by your note of the 28th. ... I hope the 
people of the South will see that if the President’s pol¬ 
icy is to succeed they must give him their support as 
well as sympathy. He cannot “make bricks without 
straw.” However, we must all be patient, for time 
works wonders often. 

To Edwards Pierrepont, Minister to England, on June 16: 

Hayes is President. There are rumors of trouble in the 
Cabinet, but so far I have seen nothing to make me 
think it is true. It was a good stroke of policy to post¬ 
pone the meeting of Congress until fall. There will not 
be much opposition (open I mean) to the administration 
then as there would be now. There will be need of skil¬ 
ful management, however, to secure a working majority 
in the Senate and an organization of the House not in 
open hostility. Of course the President has no right to 
expect a Republican organization. He will have gained 
all he can hope for if he secures a moderate Democratic 
Sp>eaker, and committees ready to treat his recom¬ 
mendations fairly. 

To his son “Ned” on October 21, Waite criticized the 
President’s policy in these words: 

The President’s southern policy, as it is called, is no 
policy at all. He simply accepted what time and circum¬ 
stances had already accomplished and he had the good 
sense to make a virtue of necessity. His civil service 
rules had the effect of making up old organizations and 
new ones had not been formed when the election rame 
on. When circumstances make it necessary this will be 
done, and I think it will not take from their strength 
to have it understood that they are not based solely upon 
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a foundation held up by office-holders and office-seek¬ 
ers. Ordinarily there may be less affection than under 
the old system, but in cases of emergency they will 
. [writing indistinct] I think the President has 
promulgated more rules than were necessary. Now 
everyone is watching to see when he breaks them and 
as that occurs up goes a howl. 

Waite’s prediction that Hayes’ trouble would begin when 
Congress met in the fall seems to have been correct, for on 
December 13 he writes to Judge Bond that the Senate had 
deserted the President. 

Just now everything is in a state of uncertainty. Conk- 
ling came off conqueror yesterday, and the President 
found himself deserted by all but six Republican Sen¬ 
ators. It may be a personal victory for Conkling, but he 
may pay dearly. . . . But whether that is so or not, the 
fight has hit the Republican party from the shoulder 
at least for the moment. 

I have put myself in the back seat and am playing 
passenger. 

Although Waite sometimes criticized Hayes and Evarts, 
his Secretary of State, on matters of policy, he also on occa¬ 
sion defended them. For example, on December 21, 1877, 
he wrote to J. J. Warner: 

The man who wrote you the letter, a copy of which 
you sent me, is not your friend. Neither he nor anyone 
else has the right to speak of or for Mr. Hayes or Mr. 
Evarts, or any person surrounding them, in the way 
he does. Under no circumstances listen to any such sug¬ 
gestions. But I need not caution you. Your own good 
sense has told you the same thing long ago. 


CHAPTER X 


DEMOLISHES RECONSTRUCTION 

PLAN: 

EARLY OPINIONS 

“Some of the Senators have found it hard work to 
swallow them.” 

—Chief Justice Waite 
to John T. Waite, April 2, 1875. 

W AITE came to the bench at a time when many new 

and grave economic and social problems were be- 
ing presented. In addition to the cases which were 

due to th€ economic changes, Congress added to the burdens 
of the Court by the act of 1875, which gave the federal courts 
jurisdiction in cases involving federal questions.^ The growth 
of the business of the Supreme Court, to take the commerce 
clause as an example, is illustrated by the fact that before the 
year 1840 the construction of this clause had been involved in 
but five cases in the Supreme Court. In 1860 the number had 
increased to 20, in 1870 the number was 30, by 1880 the 
number had reached 77, and at the close of Waite’s tenure 
it had reached 158." During the first seventy-five years of 
the Court’s history the published reports had not averaged 
one a year; five volumes had been published prior to Mar¬ 
shall’s time, 27 under Marshall and 36 under Taney. Begin¬ 
ning with about 70 cases in 1850 the annual average had in- 

1 Felix Frankfurter and J. M. Landis, Business of the Supreme Court, 
60“5. 

2 w. Thompson, Federal Centralisation, 221. 
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creased to something over 400 during Waite’s tenure. At 
the middle of the century the Court’s calendar did not average 
150 cases. In 1888 it numbered nearly 1500.* Chief Justice 
Waite himself in his fourteen years on the bench gave the 
opinion of the Court in more than one thousand cases. Of 
course, many of these opinions were mere announcements 
of the Court’s ruling in routine matters, but many involved 
important constitutional issues on every conceivable subject. 
But, according to Waite, the short announcements were often 
more difficult than long opinions. Writing on October 24, 
1875, to J. T. Waite he said: 

Yesterday and today motions of one kind or another 
were decided and tomorrow morning I have to make 
the announcements. All short to be sure but in some 
cases so much the worse. It takes thought to say in a 
word that which must embrace all. 

From the very beginning of his judicial career the Chief 
Justice assumed a large share of the work of the Court, writ¬ 
ing the opinion in the first case to be argued after he went 
on the bench (Tappan v. Merchants’ National Bank;, 19 Wal¬ 
lace, 190). 

The first half of Waite’s career on the bench was char¬ 
acterized by a reaction from the extreme nationalism w'hich 
had followed the close of the war. The movement to uphold 
the power of the states under the Fourteenth Amendment 
began with a case decided a year before Waite came to the 
bench.* Here it was argued that the legislative act dictated 
by the “carpetbaggers” which granted a monopoly of the 
slaughtering business had deprived hundreds of independent 
butchers of the privileges and immunities of federal citizen¬ 
ship. The argument was that since citizens of the states were 
by virtue of the Fourteenth Amendment first of all citizens 
of the United States, the privileges and immunities of their 

® Van Vechten Veeder, “A Century of Federal Judicature,” Green Bag. 
XV. 223. 

* Slaughterhouse Cases, 16 Wallace 36, 1873. 
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state citizensihip now became attached to their United States 
citizenship; that the right to engage in this legitimate busi¬ 
ness was one of those privileges and therefore protected by 
the Amendment. 

Had this contention been adopted by the Court, all the 
rights and privileges which had always, by the common law 
and by the constitution and statutes of the states, been inci¬ 
dental to state citizenship, would have been protected against 
impingement by the states, and Congress would have received 
power to define and enforce them. 

But the Court by a majority of only one declared itself 
against an interpretation which would have reduced the states, 
as Burdick says, to the status nearly, “of counties within a 
state.”® The decision rests upon the distinction between state 
citizenship and national citizenship. After reaching the con¬ 
clusion that the two citizenships are not the same the Court 
holds that only privileges and immunities of citizens of the 
United States are protected by that amendment. 

This decision was rendered a year before Waite came upon 
the bench, but soon thereafter the matter was again brought 
up in the case of Minor v. Happersett.® Mrs. Minor, a citi¬ 
zen of Missouri, was denied the right to vote and sued on 
the ground that she had been denied one of the privileges and 
immunities of citizens of the United States contrary to the 

newly adopted Fourteenth Amendment. 

The Chief Justice for the Court reaffirmed the doctrine of 
the Slaughterhouse Cases by holding that the Fourteenth 
Amendment did not add to the privileges and immunities of 
citizens of the United States, but merely furnished an addi¬ 
tional guarantee for the protection of such as they already 
had. Suffrage had never been co-extensive with citizenship 
in the states before the Fourteenth Amendment, and if the 
framers of that amendment had intended to make all citi- 

® C. K. Burdick, Law of American Constitution, 330. 

Wallace 162, 1874. 
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zens voters, it would not have been considered necessary to 
adopt the Fifteenth. 

Waite’s correspondence indicates that he received both 
praise and condemnation for this opinion from women’s clubs 
over the country. On June 6, 1875, wrote: 

I hear Miss Anthony has been quite severe on . . . me, 
but have not seen her remarks. At St. Louis the other 
day the ladies criticized my work somewhat sharply 
... of course it was a pleasure to be assured that 
you ladies . . . gave us the right of deciding according 
to convictions. 

This opinion is important also because it is the first, if 
not the only time, the Supreme Court ever attempted a defi¬ 
nition of citizenship. Waite said, in eflfect, that a citizen was 
one who owed allegiance to the state of which he was a 
member and to whom the state owed protection. 

Allegiance and protection are in this connection recip¬ 
rocal obligations. The one is a compensation for the 
other; allegiance for protection and protection for 
allegiance.^ 

The next year, Waite carried the doctrine of Minor’s case 
further in the case of the United States v. Cruikshank,® con¬ 
struing the effect of the Fifteenth Amendment. Cruikshank 
and several other white men broke up, by violent means, a 
Negro political meeting in Louisiana. They were indicted on 
several counts, under a section of the Enforcement Act of 
May 31, 1870. The Supreme Court through Chief Justice 
Waite overruled the lower court, which had gone against 
Cruikshank, declared section 6 of the Enforcement Act void 
and set the defendants free. One of the counts in the indict¬ 
ment charged the defendants with having conspired to hinder 
and prevent the Negroes from voting. 

^ Minor v. Happersett, 21 Wallace 162, 1875. 

*92 U.S. 542. See also U.S. v. Reese, 92 U.S. 214. 
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Waite replied that the Fifteenth Amendment had not 
granted the right of suffrage, but had merely prevented the 
states from giving preference to one citizen over another on 
account of race, color, etc. The amendment had granted citi¬ 
zens a new right, but that right was not the right of suffrage 
itself, but 

Exemption from discrimination in the exercise of that 
right on account of race, color or previous conditions 
of servitude—^the right to vote comes from the states; 
but the right of exemption from discrimination comes 
from the United States. 

These cases held that neither the Fourteenth nor Fifteenth 
Amendments granted the right of suffrage and they reaf¬ 
firmed the doctrine of the Slaughterhouse Cases in these 

words: 

We have in our political system a government of the 
United States, and a government of each of the States. 
Each ... is distinct from the others. . . . Rights of 
a citizen under one of these governments will be differ¬ 
ent from those [a citizen] has under the other.® 



The Fourteenth Amendment did not radically change 
the whole theory of the relation of the state and Federal 

government to each other.^® 


from 


VV -- O 

the states,” was not correct and the Court ten years later 
(1884) held that it was one of the privileges of national 
citizens, duly qualified to vote under state laws, to vote at an 


selected 


in Ex parte Yarbrough (no U.S. 651, 1884), said: 

It is not true, therefore, that electors for members of 
Congress owe their right to vote to the state law in any 


® U.S. V, Reese, 92 U.S. 214, 1875. 
10 U.S. V. Cruikshank. 92 U.S. 542. 
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sense which makes the exercise of that right to depend 
exclusively on the law of the state. 

Waite concurred with this modification of his decision in 
the Minor Case, but the word “exclusively” harmonizes with 
his previous decisions. According, therefore, to the Minor 
Case, as modified by the Yarbrough Case, the states might 
confer the right to vote or deny it at will, except as limited 
by the war amendments. But when that right was given the 
privilege of exercising it freely in the elections of federal 
officers became automatically a privilege under the national 
government. As has been said: 

The distinction is, no doubt, a little strained. It is really 
the distinction between getting permission to vote and 
the privilege of actually voting.^^ 

Thus these alleged privileges and immunities of citizens 
were frequently denied. However, while the Court was ren¬ 
dering these negative opinions it was all the time by a process 
of elimination gradually defining privileges and immunities 
of United States citizenship. Thus, it is not a privilege of 
United States citizenship to be exempt from taxes in one 
state on bonds secured by a mortgage on real estate in an¬ 
other state.^’* Similarly the right to sell intoxicating liquors, 
so far as the right exists, is not a privilege growing out of 
United States citizenship.“ This was affirmed in several later 
opinions, and has been extended to the manufacturing of 
those liquors as well. For example in Foster v. Kansas,^* 
Waite for a unanimous Court said that it had been decided 
numerous times that a state law prohibiting manufacture 

“A. J. Lien, Privileges and Immunities Clause (Columbia University 
Dissertations), 6o. 

12 Kirkland v. Hotchkiss, loo U.S. 491. It was also held that it is a 

privilege pertaining to the United States citizenship to make a homestead 

entry upon unoccupied public lands. United States v. Waddell, 112 U.S. 76, 
i884« * 

i» Bartmeyer z/. Iowa, 18 Wallace 129, argued a few months before 
Waite came to the bench, but decided after he took his seat 
112 U.S. 201. 
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and sale of liquor was not repugnant to the Constitution of 
the United States, and “that question is no longer open in 
this court.” In the Bartmeyer Case, of course, the main argu¬ 
ment was that the state infringed upon the privileges and 
immunities of citizens of the United States. Here Waite 
confirmed that opinion. In MacCready v. Virginia” he held 
that the right to plant oysters in a state was not a right per¬ 
taining to the United States citizenship. 

In the domain of the administration of justice, a larger 
number of cases came before the Court during Waite’s ten¬ 
ure, in which privileges and immunities of United States 
citizens were claimed. The first case involving privileges and 
immunities with regard to a matter in this field in which 
Waite gave the opinion was that of W^alker v, Sauvinet. 
Here it was argued that trial by jury in suits at common law 
was one of the privileges and immunities of national citi¬ 
zenship, which the states are forbidden to abridge. The Chief 
Justice said that, since the Seventh Amendment related only 
to trial in the federal courts, by virtue of the Barron v. Balti¬ 
more doctrine, 

A trial by jury in suit at common law pending the 
state courts is not ... a privilege or immunity of 
national citizenship which the states are forbidden by 
the Fourteenth Amendment to abridge. 

Likewise the right to appeal to the highest court of the state 
is not a privilege proceeding from national citizenship. or 
is it a privilege of such citizenship to be indicted or tried 
by a jury composed in whole or in part of pCTSons of his 
oL raee!^'* However, it was held in the case of Virginia 
Rives,•• in which case Waite concurred, that a mixed jury 


15 94 U.S. 391. »879- 

‘.’Miysotr;'Lewis, .01 U.S, 2Z. Chief Janice Waite foneumd. 

IS Strauder v. West Virginia, 100 U.S. 303 ; Virpma ”• ' 

3.3; ^part. Virginia, .00 U.S. 3391 Bnsh n. Kentneky, .07 U.S. no. 

100 U.S. 3i3t ^879. 
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not an essential to equal protection, but it is a right that in 
selection of a jury there shall be no discrimination because 
of color. 

While the opinions of Waite on the privileges and immu¬ 
nities clause were for the most part of a negative character 
yet he also defined in a positive way some of the privileges 
and immunities of citizenship. Thus in the Cruikshank Case 
considered above he said: 

The right of the people peaceably to assemble for law¬ 
ful purposes existed long before the adoption of the 
Constitution of the United States. In fact it is and 
always has been one of the attributes of citizenship 
under a free government. It is found wherever civiliza¬ 
tion exists. It was not. therefore, a right granted to the 
people by the Constitution. The government of the 
United States when established found it in existence, 
with the obligation on the part of the states to afford it 
protection. As no direct power over it was granted to 
Congress it remains subject to state jurisdiction. 

The bill of rights prohibits Congress and not the states, 
but, went on the Chief Justice: 

The right of the people peaceably to assemble for the 
purpose of petitioning Congress for a redress of griev¬ 
ances, or for anything else connected with the powers 
or the duties of the national government is an attribute 
of national citizenship. The very idea of a government, 
republican in form, implies a right on the part of its 
citizens to meet peaceably for consultation in respect to 
public affairs and to petition for a redress of griev¬ 
ances. 

In other words, Waite here says that the right “peaceably 
to assemble” is an attribute of national citizenship and, there¬ 
fore, under the protection of and guaranteed by the national 
government. 

One of the last cases involving the privileges and immuni¬ 
ties clause to come before the Court during Chief Justice 
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Waite’s tenure and which had far-reaching possibilities, was 
presented to the Court in 1887.^° Here it was argued that 
the privileges and immunities guaranteed by the first eight 
amendments constituted privileges and immunities of citi¬ 
zens of the United States and that, therefore, by the Four¬ 
teenth Amendment the states were f orbidden to abridge these 
privileges and immunities. Chief Justice Waite, in giving 
the opinion of the Court, ruled that it was not necessary to 
decide that point. As a matter of fact, that point continued 
to be suggested but not pressed upon the Court for decades. 
The contention was considered by many persons of authority 
to be sound,^^ but was finally squarely placed before the Court 
and disposed of in Maxwell v. Dow and by Twining v. New 
Jersey*^ to the effect that 

in none are they privileges and immunities grantedlmd 
belonging to the individual as a citizen of the United 
States, but they are secured to all persons as against 
the federal government entirely irrespective of such 

citizenship. 

It is fairly evident from the above that Chief Justice Waite 
was of the opinion which was finally definitely given in the 
Maxwell v. Dow and Twining v. New Jersey cases, that the 
privileges and immunities of the federal bill of rights do not 
constitute privileges and immunities of the citizens of the 
United States. In fact, these later cases rest upon the prin¬ 
ciples which Waite helped to establish in the early cases,*® and 
they indicate something of the influence of Waite upon the 

development of the law. 

Two other conclusions can be drawn from these cases. 
First, the power of Congress under the Fourteenth Amend- 


20 Spies V. Illinois, 123 U.S. 131, i66. 

21 By Justice Harlan in his dissent m Maxwell t/. Dow, 176 U.S. 59i, an 
by William Guthrie (see his Fourteenth Amendment) ; and by Ju 

Field (see O’Neill v. Vermont, 144 U.S. 323. 181). 

S Espe^fliy WMk^r ». Sauvinet, 92 U.S. 391, which held jury trial not 
to be a privilege or immunity. 
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merit is considerably curtailed with a consequent maintenance 
of the rights of the states. Samuel Shellenbarger once said of 
Waite : 

. . . when the great opinion appeared ... in Cruik- 
shank’s case . . . many of the framers of those 
amendments received information regarding their in¬ 
tentions which was new, and was not calculated to 
allay the apprehensions with which they saw Chief 
Justice Waite go upon the bench.** 

And Waite himself wrote: “Some of the Senators have 
found it hard work to swallow them.”^® 

In the second place, a glimpse is caught of a fundamental 
theory of government gradually making itself felt upon the 
Chief Justice, and about which we shall hear more presently. 
By it the government is looked upon as the agent of the col¬ 
lective will, and individual rights or alleged rights are re¬ 
quired to give way to state legislation, much of which is of 
a reformative nature. The Court was unwilling to set up 
its own will against that of the state, or to apply the Four- 
t^nth Amendment, broadly construed in behalf of individual 
rights. We shall see later that this matter of the sanctity of 
individual rights was the cause of a division among the mem¬ 
bers of the Court under Chief Justice Waite, but he him¬ 
self continued to allow wide discretion in the state as against 
the claims of individuals. The settlement of the question of 
collectivism versus individualism, which divided the Court, 
came about under other clauses of the Constitution, but ap- 
I^ared in the interpretation of the privileges and immuni¬ 
ties clause. Justice Field dissented in many of these cases, 
holding that privileges and immunities included the funda¬ 
mental rights set forth in the Bill of Rights, and that the 
states were forbidden to deny them. To this proposition 
Waite with the majority of the Court never agreed. 

U.S. Proceedings of the Bar. March 26, 1888, on the death of 
To J. T. Waite, April 2, 1876. 
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Not only did Waite place a narrow interpretation upon 
the “privileges and immunities” clause in these cases but he 
also greatly restricted the power of Congress under the “equal 
protection” clause of the Fourteenth Amendment. He had 
said, to be sure, in the Cruikshank Case: 

The Fourteenth Amendment prohibits a state from de¬ 
nying to any person within its jurisdiction the equal 
protection of the laws.*® 

And he adds: 

The equality of the rights of citizens is a principle of 
republicanism. Every republican government is in duty 
bound to protect all its citizens in the enjoyment of this 
principle, if within its power. 

But Waite was of that school of thought that considered gov¬ 
ernment as the agent of society and was, therefore, inclined 
to consider the law as emanating from authority for the bene¬ 
fit of the greatest number. He, therefore, could not conceive 
of government without an infringement of liberty. Conse¬ 
quently, we find that in the interpretation of this clause, as 
in the other clauses of the Fourteenth Amendment, he was 
inclined to give it a restricted meaning. Thus, we find him 
saying in the Cruikshank Case that the duty of the govern¬ 
ment to protect the citizen in the enjoyment of the right of 
equality “was originally assumed by the states and it still 
remains there.” The only obligation resting upon the United 
States by the Fourteenth Amendment “is to see that the 

states do not deny the right.” 

His theory of the function of government led him to 

look upon law as the expression of the sovereign will of the 
majority, formulated for the governing of an ever changing 
society. He therefore held that the legislative will should not 
be too readily obstructed, judicially. Legislation must be 
reformative in character and the legislature was the proper 
body to determine what was necessary at any period. 

26 92 U.S. 542. 1875. 
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In Railroad Company v. Richmond” he held that while 
locomotives could with propriety be excluded from one street, 
it would be sometimes “unreasonable to exclude them from 
others.” It was the special duty of the city authorities to 
“make the necessary discriminations.” Here, then, was ex¬ 
pressed the idea that reasonable discriminations were to be 
sanctioned. There must always be a reasonable relation to 
the objects sought to be accomplished, but the widest dis¬ 
cretion was to be left to the state’s constituted authorities. 
This was the dominating characteristic of Waite’s decisions. 

This principle enabled him to establish an important ex¬ 
ception to the principle of equality between citizens of dif¬ 
ferent states, between residents and non-residents. In Mac- 
Cready v. Virginia,*® speaking for the Court, he recognized 
the right of the state to preserve natural common property 
Such as fish and game (in the present case, oysters) in which 
the inhabitants of the state had a special interest, for their 
exclusive use. 

The same principle of a wide discretion in the state led him 
to dissent, alone, from the holding of the Court in Home 
Insurance Company v. Morse.*® Here he went so far as to 
hold that a state might impose all sorts of conditions upon 
foreign corporations, even to the surrendering of their con¬ 
stitutional rights of resorting to the federal courts, or of 
removal of action to them. He thought there was no in¬ 
equality in requiring foreign corporations to submit to the 
state courts as local concerns had to do. The right of exclu¬ 
sion carried with it the right to impose conditions. 

In Santa Clara County v. Southern Pacific Railroad Com¬ 
pany,®® Waite announced that it was the opinion of the Court 
that the equal protection clause applied to corporations as 
well as to individuals, that corporations were “persons” 

”96 U.S. 521. 

2*94 U.s. 391; see also his opinion in Alabama v. Burr, 115 U.S. 413. 

20 Wallace 445. 

»« 118 U.S. 394. 
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within the meaning of the clause. It was hoped that the Court 
would take the opportunity in this case to decide whether 
or not a different system of taxation might be applied to 
corporations than to individuals, but it found a way to avoid 
that question. We do not know where Waite stood on that 
question, but in view of his numerous anti-corporation de¬ 
cisions it would seem fairly reasonable to assume that he 
would have sanctioned a difference in classification. The fact 
also of his unwillingness to interpose the judicial will to leg¬ 
islation would lend support to this conclusion. Most of his 
decisions involving corporations came under the police power 
and not under the power of taxation, but his consistent theory 
of state sovereignty leads to such a conclusion if it does not 
justify it. 

The equal protection clause was not stressed in litigation 
before the Court a great deal until after Waite’s death, ex¬ 
cept in so far as the Negro was concerned. In respect to eco¬ 
nomic and social legislation in general, the scope of that 
clause was left for future courts to determine. With regard 
to legislation for the protection of the Negro, however, Waite 
fully determined the effect of that clause, and in doing so, 

entirely demolished the radical reconstructionist plan 
of protecting the rights of the Negro by direct federal 

legislation.®^ 

In United States v. Reese®’* he held that the Fifteenth Amend¬ 
ment, although it did not confer the right to vote upon any¬ 
one, did grant Congress power to enforce by a^ropriate leg¬ 
islation the right of exemption from discrimination in the 
exercise of the right to vote, on account of race, color, or 
previous condition of servitude. But the Court went on to 
say that since the Enforcement Act of 1870, then under ques¬ 
tion, was not confined to the Negro class but extended broadly 

81 Warren, III, 324 - 

82 92 U'.S. 214. 
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to all discriminations, it was therefore an unconstitutional 
interference with the “reserved ik>wers of the states.” 

At the same time the decision in the Cruikshank Case was 
rendered. Here several white men, by force of arms, broke up 
a Negro political meeting in Louisiana. They were arrested, 
tried, and convicted under section 6 of the Enforcement Act 

of 1870. 

On appeal Waite, for the Court, held that neither the equal 
protection clause nor the due process clause 

add anything to the rights which one citizen has under 
the Constitution against another. It simply furnished an 
additional guarantee as against any encroachment by 
the state upon the fundamental rights which belong to 
every citizen as a member of society. . . . The power 
of the national government is limited to the enforce¬ 
ment of this guarantee. 

The right to vote was held to come from the states, and only 
the right to exemption from discrimination on account of race 
or color came from the United States. The indictments 
did not make this allegation clear and could not be upheld. 
The various counts were too vague, and although “we may 
suspect that race was the cause of hostility it is not so 
averred.” 

The various rights set up, not being granted nor secured 
by the Constitution of the United States, the people must 
look, not to Congress for protection against violation by 
their fellowmen, but must look to the states where matters 
of “internal police” have always rested. 

The decision holds, in other words, that the amendments 
were not designed to enable Congress to legislate positively 
and directly for the protection of civil rights but only to use 
“corrective and restraining” power as against the state. 
Charles Warren, after indicating something of the press com¬ 
ments on these cases, says: 


172 


Chief Justice Waite 

But both supporters and opponents agreed in the view 
that the opinion rendered in these cases proclaimed the 
new Chief Justice a great lawyer. 

The New York Warid said after the decisions: 

Chief Justice Waite, in this decision, and the terms of 
its utterance, has vindicated his disposition and capacity 
to emulate the fame of Jay, Marshall, and Taney. 

And the New York Times said: 

So far as they may be regarded as reflecting his influ¬ 
ence upon the Court, they afford abundant evidence that 
his appointment was a judicious one, adding strength 
and dignity to that great tribunal. . . . The decisions 
deal with constitutional questions of the highest order, 
and deal with them in a way to render still more firm 
the confidence of the people in the impartiality and 
wisdom of the Court.®* 

This opinion together with the Slaughterhouse Cases 
marked the overthrow of the congressional plan of recon¬ 
struction within seven years after the adoption of the Four¬ 
teenth Amendment. The opinion here denied to Congress the 
right to invade the domain of the states and to create a fed¬ 
eral code for the regulation of individual rights. Impartial 
criticism must assign Chief Justice Waite a substantial place 
in reconstruction history. 

In Baldwin v. Franks®* the Court through the Chief 
Justice held that Congress had not provided in one of the 
enforcement acts for the punishment of offenses against the 
Chinese race. Certain citizens had conspired, and by force 
had intimidated and driven some resident Chinese from their 
homes in California. The argument of the prosecution was 
that even though the sections of the enforcement acts in 
question had been already declared unconstitutional as re¬ 
gards such offenses against citizens in the states, they were 

33 Warren, III, 329. 

3^ ibid., 336. 

35 120 U.S. 678, 1886. 
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not unconstitutional as regards offenses against Chinese un¬ 
der a treaty, which was the law of the land. Waite answered 
that the statute involved was not separable, and while not 
denying the proposition that a statute might be partly uncon¬ 
stitutional and partly constitutional, 

this statute is not of that character. A single provision 
which makes up the whole section embraces those who 
conspire against citizens as well as those who conspire 
against aliens. 

Waite did not deny, of course, that Congress could provide 
for the punishment of such offenses and made the suggestion 
which may yet have wide implications that Congress has the 
power to pass laws, to enforce treaties.®® 

Waite was also in agreement with the Court in Strauder 
V. West Virginia®^ in holding that a statute which confines 
jury duty to White persons violated equal protection; and ex 
parte Virginia®® holding that a Virginia judge, the agent of 
the state, could not exclude Negroes from jury service with¬ 
out denying equal protection, and in Virginia v. Rives®® 
which held that the mere fact that no Negro had been allowed 
to serve on juries where colored persons were interested was 
not enough to show that they had been discriminated against 
because of their race. 

However, Waite disagreed with the decision in Neal v. 
Delaware*® and wrote, along with Justice Field, a dissenting 
opinion. This decision reversed a state court holding which 
convicted a Negro of rape, because Negroes had been ex¬ 
cluded in that jurisdiction. By reason of such exclusion Neal 
had been denied equal protection of the law. 

Waite dissented on the ground that the mere fact that no 
Negro had been allowed to serve was not enough to show 

For the possibilities of the treaty power see also Missouri v, Holland, 
252 U,S. 416. 
too U.S. 303. 

100 U.S. 339, 

100 U.S. 313. 

103 U.S. 370. 


174 Chief Justice Waite 

that the race had been discriminated against. That was all 
that this case showed, with the exception of an affidavit of the 
defendant which said Negroes had been excluded because of 
their race and color. He could not believe that the refusal of 
the court below, on such a statement, unsupported by any evi¬ 
dence, to quash the indictment was such an “error in law” 
as to justify a reversal of the state court’s decision. His in¬ 
terpretation here seems quite technical and unjustifiable. 

But the decision indicates his reluctance to interpose the 
will of the Supreme Court of the United States to the will of 
the states and it further indicated his belief that ever since 
the adoption of the war amendments the proper place for the 
determination of the correct course to be pursued, as far as 
individual rights are concerned, was in the states. For safe¬ 
guarding of life and liberty as well as of property, individuals 

should look largely to the states. 

Waite also agreed with the Court in the Civil Rights 

Cases,*' holding void, through Justice Bradley, the act of 
March i, 1875, which made it a crime for any person to deny 
equal accommodation in inns, public conveyances, and amuse¬ 
ment houses. The Court held again that the Fourteenth 
Amendment did not authorize Congress to legislate affirma¬ 
tively to enforce its provisions. As Chief Justice Waite had 
held in the Cruikshank Case, Congress was only authorized 
to pass “corrective” legislation as against the states and not 
to adopt a general code upon the rights of citizens, and thus 

encroach upon the proper domain of the states. 

The radical plan to protect the Negro by subjection of the 
states was thus “demolished” by Waite and his associates, 
and the apprehension with which some Senators saw the 
Chief Justice go upon the bench was confirmed. Instead o 
getting a John Marshall they had more nearly obtained a 

Roger B. Taney. 

109 U.S. 3. 
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THE PUBLIC INTEREST 

“The great difficulty in the future will be to estab¬ 
lish the demarkation between that which is private and 
that in which the public has an interest.” 

—Chief Justice Waite 

to “My dear Judge,” March 30, 1877. 

T he Supreme Court having so narrowly interpreted 

the privileges and immunities and equal protection 
clauses, counsel began to rely upon the due process 
clause of the Fourteenth Amendment. Throughout Waite’s 
tenure on the bench the Court also put a narrow interpretation 
on this clause with, consequently, a wide police power. For 
example, the Court held in Barbier v. Connolly^ that neither 
the “Fourteenth Amendment nor any other amendment was 
designed to interfere with the power of the state, sometimes 
termed police power.” And Chief Justice Waite himself, soon 
after he came to the bench, upheld a Virginia railroad regula¬ 
tion act which required the removal of track from certain 
streets as being within the police jiower, though the act im¬ 
posed great expense upon the company. In the class of cases, 
of which Munn v. Illinois is the best example, involving the 
power of the state to regulate the rates of charges of public 
service corporations, the Court under Waite “most pro¬ 
foundly affected the course of American history.”^ The 
Granger Cases constitute, probably, Waite’s greatest con- 

1 1 13 U.S. 27. 

2 Warren, II, 574. 
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tribution to the law and to the development of American in¬ 
stitutions. They are entitled to an extended consideration. 

Soon after the Civil War there had swept through the 
West a movement knqwn as the Grange. It was an outgrowth 
of the high rates and discriminations on the part of railroad 
and other corporations, such as grain elevators. For sixty 
years, under the operation of the principles laid down by 
Marshall in the Dartmouth College Case, corporations 
gained in power and audacity until they had become a positive 
danger to society. The current opinion throughout the West 
was that, if the public did not control the corporations, the 
corporations would control the public. 

William Larrabee, former Governor of Iowa, said: 

The railroad corporations were in fact rapidly assum¬ 
ing a position which could not be tolerated. . . . Shel¬ 
tering themselves behind the Dartmouth College de¬ 
cision, they practically undertook to set even public 
opinion at defiance. ... In other words, they had 
thoroughly got it into their heads that they, as common 
carriers, were in no way bound to afford equal facilities 
to all, and indeed that it was in the last degree absurd 
and unreasonable to expect them to do so.® 

The movement against the “interests” grew until several 
governors had been elected and the legislatures in Illinois, 
Wisconsin, Minnesota, Iowa and other states were in the 
hands of the Grangers, and they proceeded to pass legislation, 
fixing maximum rates to be charged by railroads and grain 
elevators, and providing for strict and severe punishment in 
case of violation. 

Suits were instituted to test the validity of these Granger 
laws in 1871, but for various reasons they were not reached 
for argument until 1875. In the meantime, the panic of 1873* 
coupled with the operation of the state laws, perhaps, and the 
unscrupulous, not to say unskilful, management of the rail- 

^ The Railroad Question, 295. 
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roads themselves, had placed many of the companies into 
bankruptcy. By 1875 the temper of the people had begun to 
change. The reasons for the Granger laws were disappearing 
because of reform in the railroad methods and management. 
Among other things it was believed that the legislation had 
retarded railroad construction and investments, and some of 
the states had already modified their laws before the cases 
were argued. Thus it was not generally believed that the 
Supreme Court would uphold the legislation. Certainly the 
Court was not influenced by a wave of public opinion.* The 
press of the East expressed the opinion that the legislation 
would be declared invalid. The American Law Review, 
Volume IX, January 1875, said that such a decision was 
necessary 

in order to restore confidence in the rights of private 
property now severely shaken . . . when the Grangers 
had once proclaimed that their object was to fix “rates.” 

... It was perfectly clear that the Granger movement 
was rank communism. 


The weight of the press of the East and perhaps in general 
seems to have been against the validity of the legislation, and 
there was deep interest in the outcome. Able counsel, includ¬ 
ing Waite’s friend, Evarts, appeared on behalf of the rail¬ 
roads. 


In the leading case, Munn v. Illinois,® was involved an 
Illinois statute passed in 1871 under a provision of the newly 

« Warren, III, 314. 316. James Bryce declared, “The Supreme Court 
feels the touch of public opinion.” The American Commonwealth, I, 274. 

94 U.S. 113, 1877. There were several others also. Quincy Railroad 
Company v. Iowa; Piek z;. Chicago and Northwestern Railroad Company 

Milwaukee and St. Paul Railroad Company 
• Ackley, Winona and St. Paul Railroad Company v. Blake- Southern 
Minnesota Railroad Company z,. Coleman; and Stone z;. Wisconsin (94 

Z26 iM-i'i ‘^ases, Ruggles zi. Illinois (108 U.S 

L^ssed^w th Railroad Company z;. Illinois are often 
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adopted constitution of 1870, requiring the legislature to pass 
laws “for the protection of producers, shippers and receivers 
of grain and produce.” The statute fixed maximum charges 
on grain storage in the elevators and public warehouses, and 
was now attacked on the ground, among others, that it de¬ 
prived the operators of liberty and property without due 
process of law in violation of the Fourteenth Amendment. 
According to Waite’s papers “Munn v. Illinois . . . was 
argued January 14, 1876” while the “Railroad cases were 
argued from October 25 to November 4, 1875.” 

At the consultation on the 29th of April, 1876, they 
were continued until the next term under advisement. 

At the consultation on the 14th of October, they were 
set down peremptorily for a final vote on the i8th of 
November. 

On the 18th of November all the judges except Field 
and Strong voted for the judgment in Munn v. Illi¬ 
nois. . . . The same vote was in all the other cases ex¬ 
cept in Winona and St. Paul Railroad v. Blake, Judge 
Clifford did not vote. My impression is his doubt arose 
on the question of contract in the charter. . . . 

The opinions were prepared while the Electoral Com¬ 
mission was in session, and read in conference on the 
26th of February. ... As Judge Davis was to leave 
the bench on the 4th of March the judgments were 
announced on Monday, the ist of March, and Judge 
Field was given leave to prepare a dissent at his leisure. 

The opinion was printed in advance and considered 
carefully by all the Justices who concurred in the judg¬ 
ment, and also by [Judge Field]." 

At the very outset Waite pointed out that the case presented 
the question of the interpretation of the word “deprivation 
without due process” and that the Constitution contained no 
definition of it. The effect that usage has given (“deprivation 


® Writing indistinct. 
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without due process of law” ) must determine its significance. 
While this provision is new, said the Chief Justice in effect, 
as a limitation on the power of the states, the point involved 
is old, as a principle of civilized governments. It was found 
in the Magna Charta in substance, and in nearly all state con¬ 
stitutions. 

After quoting from the preamble of the Massachusetts con¬ 
stitution, ‘‘that all shall be governed by certain laws for the 
common good,” he stated the police power of the state as fol¬ 
lows : 

This does not confer power upon the whole people to 
control rights which are purely and exclusively private; 
but it does authorize the establishment of laws requir¬ 
ing each citizen to so conduct himself and so use his 
property as not unnecessarily to injure another. This is 
the very essence of government, and has found ex¬ 
pression in the maxim, sic utere tuo et alienum non 
laedas. From this source came the police powers. . . . 
Under these powers the government regulates the con¬ 
duct of its citizens, one toward another, and the man¬ 
ner in which each shall use his own property, when such 
regulation become necessary for the public good. In 
their exercise it has been customary in England from 
time immemorial and in this country from its first colo¬ 
nization to regulate ferries ... and in so doing to fix a 
maximum charge to be made for service rendered. 

With the Fifth Amendment in force Congress in 1820 
conferred power upon the city of Washington “to regu¬ 
late ... the rates of wharfage at private wharves 

the sweeping of chimneys ... and the weight or qual¬ 
ity of bread.” 

From this it is obvious, thought Waite, that until the 
adoption of the Fourteenth Amendment 

it was not supposed that statutes regulating the use or 
even the price of the use of private property necessarily 
deprived an owner of his property without due process 
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of law. Under some circumstances they may but not 
under all.' 

As to the principles upon which such a power rests, in order 
to determine what was within and what without the power, 
he said: 

Looking then to the common law, from whence came 
the right which the Constitution protects, we find that 
when private property is “affected with a public inter¬ 
est it ceases to be juris privati only.” This was said by 
Lord Chief Justice Hale more than two hundred years 
ago, and has been accepted without objection as an es¬ 
sential element in the law of property ever since. Prop¬ 
erty does become clothed with a public interest when 
used in a manner to make it of public consequence 
and to affect the community at large. When, therefore, 
one devotes his property to a use in which the public 
has an interest, he, in effect, grants to the public an 
interest in that use and must submit to be controlled 
by the public for the common good to the extent of 
the interest he has thus created. 

Having laid down this principle he proceeded to inquire 
whether the warehouses in question and the business carried 
on came within the operation of the principle. In reaching 
his conclusion that they did, Waite resorted to an old trait of 
his, of proving his case by the statements of his opponents. 
He quoted the briefs of the counsel of the railroads, that the 
quantity of grain shipped through Chicago to the world had 
made “it the greatest grain market in the world”; that nine 
business firms controlled all warehousing in Chicago and 
fixed the prices charged; and that it was apparent that there 

“may be a virtual monopoly.” 

“Under these circumstances,” said Waite, 

it is difficult to see why, if the common carrier or the 
miller or the ferryman or the innkeeper or the wharf¬ 
inger or the baker or the cartman or the hackney- 

1 Author’s italics. 
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coachman answers a public employment “a sort of pub¬ 
lic office,” these plaintiffs in error do not. They stand 
to use again the language of their counsel in the very 
“gateway of commerce” and take toll of all who pass. 
Their business must certainly “tend to a common 
charge” and is become a thing of public interest and 
use. Every bushel of grain for its passage “pays a toll, 
which is a common charge.” Certainly, if any business 
can be clothed “with a public interest and cease to be 
juris privati only” this has been. 

But it was argued that it was not the function of the 
legislature to interfere with private interest and establish 
maximum rates, to which Waite replied that in countries 
where the common law prevailed, it had been customary 
from time immemorial for the legislature to fix reasonable 
charges. He then went further and by way of dictum de¬ 
clared : 


We know that this is a power which may be abused; 
but that is no argument against its existence; for pro¬ 
tection against abuses by legislatures, the people must 
resort to the polls, not to the courts. . . . 


Justice Field alone dissented on the ground that to be 

affected with a public interest property must have been 

dedicated to a public use by the owner. In the railroad cases 

he again dissented, regretting that, though the Court had an 

opportunity to define the limits of the power of a state, it had 
failed to do so. 


Here Justice Field intimates that the due process clause is 
a limitation upon the police power of the state, and regretted 
that the Court had not declared so, yet a study of his later 
utterances will show that as late as eight years thereafter he 
himself was not willing to so declare although an opportunity 
presented itself. In 1885 find him saying; 

But neither the [Fourteenth] Amendment—Abroad and 
comprehensive as it is—nor any other amendment was 
designed to interfere with the power of the state, some- 
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times termed police power, to prescribe regulations, to 
promote the health, peace, morals, education, and good 
order of the people, and to legislate so as to in¬ 
crease the industries of the state, develop its resources 
and add to its wealth and prosperity.® 

Indeed even in the Munn Case itself, he said: 

If it be admitted that the legislature has any control 
over the compensation, the extent of that compensation 
becomes a mere matter of legislative discretion.® 

The results of the Munn decision have been variously esti¬ 
mated. Warren says: 

It was . . . revolutionary in the history of law; it per¬ 
manently turned the economic and social development 
of the United States; and it established forever the 
power of the states over the corporations and over 
monopolizing wealth.^® 

The New York Tribune said: “It is an advanced guard of a 
sort of enlightened socialism. 

The Nation said: 

Two years ago the j udgment would have created a good 
deal of excitement and probably would have had a seri¬ 
ous effect on the market value of railroad property. . .. 
Since then the hostility to the railroad . . . has disap¬ 
peared and the Granger movement itself as a political 
force has collapsed so that the decision is not now 
likely to have any marked immediate influence. 

In the light of this statement, the suggestion of Bryce that 
the Court felt the touch of public opinion is weakened. Waite 
has always been considered conservative but the conservative 
press attacked this decision as a prop to “thievery” and 

* Justice Field, Barbier v. Connolly, 113 U.S. 27 at 31, 1885. His state¬ 
ments may be reconciled by the fact that he did not consider the regulation 
of utilities as coming under the police power, while Waite did. 

994 U.S. 113, 143, 1877. 

10 Warren, III, 303. 
ibid., 304. 
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“brigandage,” and as socialistic in tendencies, while a noted 
jurist, J<dm Norton Pojnerey, said: 

The Mmm Case stands as a menace to bu sin ess and 
material interests of all kinds. No other derision has 
ever been made in the course of our judicial history— 
not even excepting the notorious Dred Scott Case— 
which threatens such disastrous consequences to the 
future welfare and prosperity of the country. ... It 
strikes at the stability of private property, at rights 
which lie at the very foundation of modem society 
and dviliTation. ... It is confidently appealed to [by 
demagogues] and relied upon to sustain the yet more 
communistic and destructive legislation whirii they de¬ 
mand.^* 


The A mericiin Ljzv Rez-icu' called the Granger Cases 




the most important that 
fining the power of the 
constitutional right to 
just as truly a right to 
as a right to make noxious 

The XezL' York Herald said that 


ever 






made, in de- 

If railroads have a 

t they please, it is 

property of others 
11 


the decision is equi-valent to a revolution in the railroad 
busii>ess and . . . has brought safen- to the country and 
saI\'at:on to the railroads.^* 


-■Vnd as Biyce. in his American Commonu'ealth, savs: 

the oracles of the law now give forth a response which 
startles lawyers and la^inen. . . . For the first tirne it 
is appreciated that there has Iain dormant f or a centnrv 
a rigorous principle of the common law, an element 
of Anglo-Saxon government, whidi in the hands of an 
arrstocracj-. has often been an instrument of wrcoig 
and oppression, and which may. in the hands of the 


“Tbc Srrpreme Cotm 

XX*!!. September 1883. 
Warren, ILL 306, 
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people, effect a despoilation of property owners, sur¬ 
passing the encroachments of the crown at the worst 
periods of English history.^® 

Others, however, considered the Munn Case as striking a 
telling “blow at individualism and lends a strong support to 
the socialistic ideas of the day.”^® 

The first result, then, of the decision was that it called 
forth a storm of criticism on the one hand and applause on 
the other. Waite himself felt pleased at the response. He 
wrote a month after the announcement: “It is gratifying to 
notice how readily the profession seems to have accepted the 
decision. I anticipated more adverse criticism.”^^ There is no 
doubt now but that this great opinion prevented the ravaging 
of society by great combinations of wealth. It ushered in a 
brief period of collectivism in American jurisprudence, 
greatly widened the powers of government and saved the 
American public from the exploitation of the few. 

A second result was as certain. The decision represented a 
different view of the sacredness of individual rights and of 
the powers of the states, from that which Marshall enter¬ 
tained when he wrote the Dartmouth College decision. Con¬ 
servative minds were apprehensive. One of the most impor¬ 
tant results of the decision was the weakening effect it had 
on the extreme doctrine of vested rights which Marshall an¬ 
nounced in that great case. It seems from a survey of all of 
the constitutional decisions of Chief Justice Waite that he 
had always seen or thought he had an inherent possibility of 
injustice in that decision. In the Munn Case one wonders if 
he did not consciously take the opportunity to strike at the 
implication of that opinion. In a letter to F. Hollenbeck dated 
November 9, 1879, after several other opinions had limited 
the Dartmouth doctrine he admitted that he had been “inter¬ 
ns Warren, III, 316. 

18 W. Fred Fisher, “The Doctrine of Public Interest," Yale Law Journal, 
V, 49 ,1895. 

IT To “My dear Judge,” March 30, 1877. 
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feting with the doctrines of the Dartmouth College Case. 
. . . I took the liberty of sending you a copy of my 
c^inion. . . . That, and the ‘Granger cases’ . . . will give 
you my ideas on these questions.” However, he feared that 
Hollenbeck might think the Court had been interfering with 
the “doctrines of the . . . case more than it has.” 

We shall see in another connection the modification of the 
doctrine of the Dartmouth Case which Waite helped to bring 
about and the part he played.'® This feature of the Munn de¬ 
cision is one of its most significant. The effect upon the Dart¬ 
mouth College decision is well stated by the St. Paul Pioneer 
Press'^ which said that the decision 

amounts to a complete revolution of what, a few years 
ago, was regarded as the established law of corpora¬ 
tions—a change due to the “rapidly growing power of 
these corporations and the unlimited powers of op¬ 
pression which they would enjoy, if the logical results 
of the Dartmouth College Case were insisted upon by 
the courts.” ... It is justly regarded as a great pub¬ 
lic blessing that the monstrous doctrine has been over¬ 
thrown, that one legislature granting a charter with 
special privileges to a railroad corporation could bind 
all subsequent legislatures and build up a power as sov¬ 
ereign as the state itself and forever beyond the reach 
of governmental control, and place the public at the 
mercy of the corporation. 

Some fourteen years after the Granger Cases a similar case 
arose and in Budd v. New York*® the Supreme Court re¬ 
affirmed the doctrine of the Munn Case. Three justices dis¬ 
sented, Justice Brewer writing the dissenting opinion. He 
said that the Mtmn decision was incorrect, that it vmwarrant- 
edly extended the police power; and that power to regulate 

See infra chapter on Limitations on Dartmouth College Case. 

March 13, 23, 1877. 

143 U.S. 517, 1891. 
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rates exists only where the use is public, and not where the 
use is merely one in which the public has an interest. 

The two decisions, the Munn followed by the Budd de¬ 
cision, determine first that businesses may be compelled by 
police legislation to serve for a certain compensation under 
certain conditions. Secondly, they hold that the conditions 
which justify the police legislation are the great importance 
of the business to the public, and the monopolistic character 
or tendency of the business. Where these two circumstances 
exist, there is a possibility of public oppression, which fact 
justifies the exercise of legislative power in the public interest. 

Whether in the mind of Waite a monopolistic tendency, or 
“virtual monopoly” as he called it, was a necessary condition 
precedent to the exercise of the police power in matters 
where the public interest is affected, we do not know. But this 
seems to have been the opinion of Mr. Justice Bradley (he 
had concurred in the Munn decision) for he said later of the 
Munn Case: 

The inquiry there was as to the effect of the police 
power in cases where the public interest is affected; 
and we held that where an employment or a business 
becomes a matter of such public interest and impor¬ 
tance as to create a common charge or burden upon 
the citizen; in other words, when it becomes a practical 
monopoly, to which the citizen is compelled to resort, 
and by means of which a tribute can be exacted from 
the community, it is subject to regulation by the legis¬ 
lative power.^^ 

This interpretation, that is, this test of “virtual” monopoly, 
or “monopolistic tendency,” is believed by some to be entirely 
sufficient to safeguard the public without recognizing a right 
in the state legislature to regulate the prices at which all com¬ 
modities shall be sold. 

21 Sinking Fund Cases, 99 U.S. 700-47, 1878. T. M. Cooley. Constitu¬ 
tional Limitations, 8 th edition, 1903, Vol. II, gives same interpretation. 
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However, this test as an exclusive one has been entirely 
repudiated by the Supreme Court in later decisions. In Brass 
V. North Dakota,^' a statute, similar to the Granger ware¬ 
house legislation but different in two respects, was con¬ 
sidered. The legislation was not restricted simply to large 
centers through which great quantities of grain passed. 
Neither did a “monopolistic tendency” in grain elevating 
exist in North Dakota. And these points were relied upon by 
counsel to distinguish this case from the Munn decision. The 
Court said that power to regulate 

may be legally exerted over the same business when 
carried on in smaller cities and in other circumstances. 

Justice Brewer and three others dissented on the ground 
that the facts did not show a “practical” monopoly. This de¬ 
cision destroyed the test of “virtual” monopoly seemingly set 
up by the former cases, and held the nature of the occupation 
to be decisive, irrespective of whether a monopolistic tendency 
is or is not present. The result is that there is no definite test 
by which it can be determined when a business is affected 
with a public interest.*® As a matter of fact, the recent de¬ 
cision in the New York Milk Case** seems to recognize the 
futility of attempting a definition of what constitutes a busi¬ 
ness “affected with a public interest” and says, in effect, that 
the legislative declaration is determinable. 

It would be possible for one to construct a theory out of 
statements in the Munn opinion that Chief Justice Waite him¬ 
self considered the doctrine of the public interest as nothing 
more than what the Court holds it to be in the Nebbia Case; 
as nothing more than that the legislature has the power to 
regulate the businesses whenever the legislature thinks it is 

** 153 U.S. 391, 1894. 

2* The majority and minority opinion in Wolff Company v. Court of 

Industrial Relations, 262 U.S. 522, 1923, and Tyson Brothers Case, 273 

U.S. 418, 1927, illustrate the confusion and lack of definite test now 
existing. 

Nebbia v. New York, 291 U.S. 502, 1934. 
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necessary for the public good. He said “We cannot overlook 
the fact that . . . Illinois thought regulation was necessary." 
Again he said under the police power “the government 
regulates the conduct of its citizens . . . and the manner in 
which each shall use his own property when such regulation 
becomes necessary for the public good." He evidently did not 
intend to lay down any test by which the legislature was to 
determine when a business becomes affected with a public 
interest when used in a manner to make it of public con¬ 
sequence “and to affect the community at large." 

Writing a few weeks after the decision he said: “The great 
difficulty in the future will be to establish the demarkation 
between that which is private and that in which the public 
had an interest."*® 

According to this he could not have intended to suggest 
a test for every case. He added “The evidences furnished 
were extensive and there was no difficulty in determining on 
which side of the line this property belonged. ... It is 
gratifying to notice how readily the profession seems to have 
accepted the decision. I anticipated more adverse criticism.” 

In the third place, the Munn decision has been urged as 
authority for the proposition that a business such as ware¬ 
housing is under a common-law duty to serve for reasonable 
compensation, and that the legislative regulation of rates 

must be justified on that ground.*® 

It is to be noted, however, that the Court in the Munn 
Case held that, under the police power, rates could be reg¬ 
ulated by statute and the question of whether grain elevators 
would by common law be under obligation to serve at reason¬ 
able rates was not before the Court. Nevertheless, Chief 
Justice Waite said on this point: 

The common-law rule, which requires the charge to 
be reasonable, is itself a regulation as to price. With¬ 
es To “My dear Judge,” March 30, 1877. . , 

28 International Ocean Publishing Company v. Associated Press, 104 

Illinois 438, and other cases cited, Burdick, 570. 
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out it the owner could make his rates at will and com¬ 
pel the public to yield his terms or forego the use. 

“This language,” says an authority, “is indefinite and 
seems only to be thrown in as a make-weight”: that the case 
“had been overruled so far as the point there under discussion 
was involved”; and that Waite’s 

whole opinion shows a confusion of ideas as to the 
common-law duty to serve and the right to impose such 
duty by statute. But if we concede that the language 
quoted may be construed as a dictum by Mr. Chief Jus¬ 
tice Waite to the effect that property circumstanced 
as that of the defendant in Munn v. Illinois was under 
a common-law duty to serve for reasonable compensa¬ 
tion, and that the legislative regulation of rates might 
be justified on that ground. I think it is without sup¬ 
port and I am convinced that the Supreme Court of 
the United States would not follow him in that view. 

That would lead to a most surprising doctrine, namely, 
that all businesses which are of importance and inter¬ 
est to the public must at common law serve for reason¬ 
able compensation. . . 

Those who suggest that the Munn decision is authority for 
such a proposition would not seem to be borne out in such 
interpretation by the Supreme Court for in Brass v. North 
Dakota*® the Court justifies the Munn Case on the ground 
that the state legislatures may regulate a business of great 
importance and public interest. In the German Insurance 
Company*® Case it was argued that where the right to de¬ 
mand service did not exist there was no legislative right to 
fix rates, but the Court denied this claim, and cited the Munn 
Case as authority. This indicates that the Court now inter¬ 
prets the Munn Case as upholding the imposition of a new 

Burdick, “Peculiar Duties of Public Service Companies,” Columbia 
Law Review, XI, 753-64. 

-® 153 U.S., 391, 1894. 

** 233 U.S. 389, 1914. 
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duty rather than the regulation of one existing under the 
common law, says Professor Burdick. 

This seems to be Waite’s own understanding of the com¬ 
mon law also, despite his loose language in the Munn decision. 
In Stone v. Farmers Loan and Trust Company®® we find him 
saying the express charter provision to fix rates 

free of all legislative control, merely states a power 
which the corporation would have had under the com¬ 
mon law without the express charter provision.®^ 

In other words, as far as the common law was concerned, 
the corporation would have had the power to fix whatever 
rates it pleased, until the legislature acted.®® 

And finally, it has been assumed that Waite recognized 
practically no limits to the power of the states in this case- 
As far as the due process clause being a limitation on the 
state power he said: 

Down to the time of the adoption of the Fourteenth 
Amendment, it was not supposed that statutes regu¬ 
lating the use, or even the price of the use necessarily 
deprived an owner of his property without due process 
of law. Under some circumstances they may, but not 
under all. The Amendment does not change the law in 
this particular; it simply prevents the state from doing 
that which will operate as such a deprivation.®® 

The inference is that had this been one of the “some cir¬ 
cumstances,” the Court would have held it to be a deprivation 
without due process. Furthermore, the frequent use of the 
word “reasonable” in the opinion indicates that the Court 
might not hold any rate fixed a reasonable rate. 

80116 U.S. 307. 

8 ^ Author’s italics. . . 

32 The interpretation of Mr. Edsell in 10 American Bar Association 

Reports, holding that Waite did hold that by common law business affected 

by public interest must serve for “reasonable” compensation, is not correct. 

88 Author’s italics. 
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One other important limitation to the police power sug¬ 
gested in this case was that a public necessity must exist in 

order to warrant a use of that power. 

In spite of the broad language and the w'ide scope ap¬ 
parently extended to the police power, Waite, therefore, did 
recognize limits to the power of the state. However, the two 
ideas, that due process was related to the police power and 
that before the power could be used, a public necessity must 
exist, were not closely linked up in the mind of the Chief 
Justice at this time. There are glimpses of the modern view 
of the scope of due process in the opinion, as already sug¬ 
gested, but as if to preclude the inference that the Court 
would have held the laws invalid, if the matter of due process 
had been strictly presented, the Chief Justice said that 

for protection against abuses by legislatures, the people 
must resort to the polls, not to the courts. 

This tends to greater confusion and leaves the question as 
to whether due process was really a limitation on police power 
enshrouded in considerable doubt. It indicates also the re¬ 
luctance of the Court in advancing to the position which was 
being urgently advocated by the legal profession. This 
reluctance continued to be manifest for a number of years in 
a number of cases.** 

To summarize the significance of Waite’s opinion here we 
find; 

First, it weakened substantially the extreme doctrine of 
vested rights laid down in the Dartmouth College Case. That 
decision, if carried to its logical conclusion, would allow a 
state legislature to bind its successors in regard to the grant- 

3* Davidson v. New Orleans, 96 U.S. 97, 1878; Fertilizing Company v. 
Hyde Park, 97 U.S. 659, 1878; Sinking Fund Cases, 99 U.S. 700, 1878; 
Escanabo Company v. Chicago, 107 U.S. 678, 1883; Ruggles v. Illinois, 
108 U.S. 536, 1883; Hagar v. Reclamation Dist., iii U.S. 701, 1884; 
Barbier v. Connolly, 113 U.S. 27, 1885; Missouri Pacific z’. Humes, 115 
U.S. 512, 1886. All were unsuccessfully argued on the ground of due 
process and in most of these the opinion was written by Mr. Justice Field. 
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ing of rights to corporate interests. The Munn decision 
establishes the principle that, whenever a business becomes 
affected with a public interest, it is subject to legislative 
regulation, i.e. the police power is a limitation on the legisla¬ 
ture in regard to the granting of corporate charters. In the 
second place, this decision marked the end of the old in¬ 
dividualistic conception of the function of government and 
gave judicial sanction to the new collectivism which had been 
developing since before the Civil War, a virtual revolution in 
American thought from which there is no retreat. In the third 
place, this decision defined the scope of the police power of 
the states, in matters affecting the public interest leaving a 
wide discretion with the states. Some have gone so far as to 
say, not without some reason, that the use of certain dicta in 
the opinion justifies the conclusion that Waite thought the 
police power was practically unlimited. But his famous 

for protection against abuses by the legislatures, the 

people must resort to the polls 

has overshadowed his more fundamental holdings, as will 
appear later. It must be remembered that that was mere 
dictum. And, furthermore, that Waite did recognize a limita¬ 
tion on the police power by the words “due process is^evi- 
denced by this: “ Under some circumstances they may.’" 

But what is left of the Munn decision today? The case 
holds I) the power of the legislature to fix rates of charge of 
public utilities and 2) the rate fixing was for the discretion 
of the legislatures, and not to be disturbed by the courts. 
The first principle is still the law and the second has been 
modified. In fact, the proposition that the rates cannot be 
disturbed by the courts has been denied entirely, but this 
denial was considerably aided by Chief Justice Waite as we 

shall see in the following pages. That he recognized Ae dan- 

gers of his opinion, at the time, is evidenced by his letter 

after the opinion was announced and quoted already: l e 
great difficulty in the future will be to establish the de- 
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markation between that which is private and that in which the 
public has an interest.” 

The great significance of this case, however, lies not in the 
fact that it interpreted narrowly the due process clause as a 
limitation on the states but in the fact that it estasblished for 
the first time the doctrine of the “public interest” subordinat¬ 
ing the great corporations to the will of the state. Verily, it 
emancipated the American people, and is undoubtedly one of 
the most important decisions in our constitutional history. 
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CRAFTSMAN OF DUE PROCESS 

“This power to regulate is not the power to destroy and 
limitation is not the equivalent of confiscation. . . . The 
State cannot ... do that . . . which . . . amounts to a 
taking of private property for public use . . . without 
due process of law.” 

—Chief Justice Waite 
in Stone v. Farmers’ Loan and Trust Co., 

116U.S. 307 at 331,1886. 

I N spite of the wide discretion left the state by the 
Granger and other cases. Waite did recognize in the 
due process clause a limitation on the states. His un¬ 
fortunate dictum in the Munn Case that “for protection 
against abuses by the legislature, the people must resort to 
the polls, not to the courts,” has tended to overshadow his 
subsequent contributions to such an extent that his influence 
upon the development of the due process clauses has not been 

given the prominence it deserves. 

The most important limitation on the power of the states 

contained in the Constitution is the due process clause of the 

Fourteenth Amendment. “It is probably safe to say that it is 

the most important guarantee of civil liberty known to 

American constitutional law.”^ The development of the law 

on this clause forms one of the most important chapters in 

our judicial history. Its relation to the police power of the 

states is the most persistent constitutional problem with which 

1 S. P. Orth and R. E. Cushman, American National Government, 150. 
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Craftsman of Due Process 

the Supreme Court has to deal. Any suggestion as to the de¬ 
velopment of this clause is, therefore, certain to be welcomed. 

The fact that the historical antecedent of the term “due 
process of law” was the law of the land and first found ex¬ 
pression in the Magna Charta is well known. The term orig¬ 
inally provided for just and sound procedure in all matters 
affecting private rights, that is, fair play in the manner of 
dealing with individual rights. It was in this sense that the 
clause was first interpreted by the Supreme Court more than 
half a century after the term was written into the Constitu¬ 
tion.* This decision did not limit the substance of legislation. 
The Court was then concerned with how the government 
acted rather than the purpose of the action. Before the Su¬ 
preme Court had an opportunity to interpret the due process 
clause in the Fifth Amendment there had been numerous dicta 
in state courts to the effect that the principles of the common 
law were to be considered as the test of what procedure was or 
was not due process. Thus, since trial by jury was considered 
one of the most valuable methods of procedure according to 
the common law, it was held to be the “law of the land” and 
guaranteed to all persons.* This became unsatisfactory, for it 
was found that jury trial was not always applicable in certain 
circumstances and the Court found that in many cases other 
forms of trial also constitute due process. Thus in Walker v. 
Sauvinet we find Chief Justice Waite saying: 

Due process does not necessarily imply that all trials 
in the state courts affecting the property of persons must 
be by jury. This requirement of the constitution is met 
if the trial is had according to the settled course of 
judicial proceedings. . . . This process in the state is 
regulated by the law of the state. Our power over that 

* Murray’s Lessee v. Hoboken Land and Improvement Company, i8 
Howard 272, 1856. 

* R. L. Mott, Due Process of Law, 208. Mott here gives the impression, 
however, that this doctrine received the sanction of the Supreme Court in 

the case of Murray v, Hoboken Land and Improvement Company but this 
is an error. 
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law is only to determine whether it is in conflict with 
the supreme law of the land. . . 

And the Court held that it was not contrary to the supreme 
law. 

This foreshadowed the more famous decision, nine years 
later, in the Hurtado Case.® Along with this tendency to give 
a wider meaning to due process, in procedural matters, than 
the common law gave, there also developed, as this case in¬ 
dicates, the tendency to base the law upon certain inherent, 
fundamental principles of society to which Waite gave his 

tacit consent. 

Having determined that due process did not necessarily 
mean a jury trial it became necessary to decide just what pr(^ 
cedure would satisfy the due process requirement. Thus, it 
was decided that some sort of a regular trial was necessary, 
and that notice and hearing were essentials. This doctrine of 
notice and hearing was brought into prominence in the 
Supreme Court by liquor legislation, sometime after the 
middle of the nineteenth century when more summary 
methods of enforcing dry laws were found necessary. These 
methods were generally upheld if there was adequate pro¬ 
vision for notice and hearing, and opportunity to present 
one’s case before destruction of his property rights was 
affected. Thus in Pearson v. Yewdall® we find Chief Justice 

Waite saying: 

In the act of the general assembly of Pennsylvania 
now under consideration, ample provision is made for 
an inquiry as to damages, before a competent court and 
for a review of the proceeding of the court of onginal 
jurisdiction upon appeal to the highest court of the 
state. This is due process of law within the meaning 
of that term as used in the Pennsylvania Constitu¬ 
tion. 


♦ 9211.5.90,1875. 

»Hurtado v. California, no U.S. 51, 1004 -,0 _ . « 

« 9S U.S. 294, 1877- See also Pennoyer Neff, 95 W 

New OrleanT^ U.S. 97; Santa Clara Southern Pacific, 118 U.S. 394- 
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The Court through the Chief Justice had made a similar 
decision in Kennard v. Louisiana^ relative to a state law 
regulating removals from judicial office. Waite said that since 
a notice and hearing, or the essentials of due process in pro¬ 
ceedings were present, the act did not violate the Fourteenth 
Amendment. As thus developed, this doctrine of notice and 
hearing became fixed as an essential element of the law of 

the land as regards procedure. 

The question of a right of appeal from judicial tribunals 
is closely connected with the right of notice and hearing. In 
Walker v. Sauvinet® the Chief Justice held that due process 
was not violated because a decision in the lower court was 
merely erroneous. In Hilton v. Merritt® the Court held that 
due process was not necessarily judicial process. 

Had this procedural interpretation of the due process 
clause prevailed, it would not have become such a useful part 
of the Constitution. But the term underwent a vast change, 
becoming the chief test of the validity of the substance of 
legislation as well as of the method. It was here that Chief 
Justice Waite contrary to general opinion contributed most. 
His correspondence is full of suggestions that the power 
which the “public interest” cases recognized was “liable to 
abuse,” and that the great danger “in the future will be to 
establish the demarkation between” private and public in¬ 
terest. 

There was never any special difficulty interpretating “life” 
and “liberty” in the clause, while Waite was on the bench, 
but the question as to what action should be held to deprive 
a person of his property was more frequent and arose mainly 
out of the exercise of the police power. From the very be¬ 
ginning Waite indicated that a sufficiently arbitrary legis¬ 
lative act would be held to deprive a person of hjs property 
without due process of law. In the following pages we shall 

^ 92 U.S. 480, 1875. 

® 92 U.S. 90,1875. 

® no U.S. 97, 1885. 
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consider what Waite understood by the terms, as found in 
the Fifth and Fourteenth Amendments; and second, the 
scope of the term as a limitation on Congress and the states. 
Waite’s attitude on the first point is illustrated by the fol¬ 
lowing four cases. In the cases of United States v. Reese,^*^ 
and United States v. Cruikshank" already mentioned, it was 
urged that Negroes who had been intimidated by certain 
private citizens in elections had been deprived of their liberty 
to vote without due process of law. Waite answered that 
the Fourteenth Amendment applied to state action and not 
to that of private individuals; that for protection against 
acts of fellow citizens one must rely upon the state authorities 

and not upon the federal government. 

In the Sinking Fund Cases"* the Chief Justice indicated 
that the national government was restricted by the due process 
clause of the Fifth Amendment, just as the Fourteenth 
Amendment was a restriction upon the states. 

The United States cannot any more than a State inter¬ 
fere with private rights except for legitimate govern¬ 
mental purposes. They are not included in the constitu¬ 
tional prohibition which prevents States from . . . im¬ 
pairing the obligation of contracts, but equally with 
the States they are prohibited from depriving persons 
or corporations of property without due process of 

law. 

And in Munn v. Illinois"* he had already said: 

By the Fifth Amendment [the due process clause] 
was introduced ... as a limitation upon the powers of 
the national government, and by the Fourteenth, as a 
guarantee against any encroachment ujwn an acknowl¬ 
edged right of citizenship by the legislatures of the 

states. 

10 92 U.S. 214,1875. 

1192 U.S. 543 , 1875- 
12 99 U.S. 700, 1878. 

1894 U.S. 113, 1877. 
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Thus, Waite was of the opinion that the due process clauses 
of the Fourteenth and Fifth Amendments were limitations 
upon the states and national governments respectively and 
operated in the same manner upon them. 

We have said that the question of deprivation arose mainly 
out of the exercise of the “police power.” A word first, as 
to the conception of the term “police power” and second, as 
to the status of due process clause at the time Waite came 
upon the bench will help to make clear just what develop¬ 
ment took place under him. 

With regard to police f>ower. Chief Justice Taney in the 
License Cases used the term as synonymous with the power 
to legislate. 

They are the powers of government inherent in every 
sovereignty to the extent of its dominions . . . that is 
to say, the power to govern men and things. ... It is 
by virtue of this power that it legislates.^* 

Waite in Munn v. Illinois said: 

Under these powers the government regulates the con¬ 
duct of its citizens one towards another, and the man¬ 
ner in which each should use his property, when such 
regulations become necessary for the public good.*® 

While Taney speaks of the police power as the power to 
“legislate” without limit, Waite applies the term to that 
sphere of legislative power which pertains to the control of 
individual conduct for the benefit of the public. In other 
words, two elements are involved, individual restraint upon 
the one hand, and the promotion of the public welfare on 
the other. It is in this sense that it has come to be used in 
constitutional law.*® 

** 5 Howard 504, 1847. 

*®94 U.S. 113, 125, 1876. 

E. Freund, The Police Power, 1904, Sec. 3. 
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With regard to the status of the law on the due process 
clause when Waite came to the bench, it will be recalled that 
Chief Justice Taney had said before the Civil War: 

An act of Congress which deprives a citizen of the 
United States of his liberty or property, merely because 
he came himself or brought his property into a par¬ 
ticular territory . . . could hardly be dignified with the 
name of due process of law.” 

The next instance of the employment of the term was in 
the first Legal Tender Case, where it was suggested that “due 
process” as found in the Fifth Amendment restrains Con¬ 
gress with regard to substantive as well as procedural rights. 
But in the second Legal Tender decision. Justice Strong said 
that due process “has always been understood” to apply only 
to a “direct appropriation.” 

Thus, due process was linked up to the power of eminent 
domain, and the development of the clause was given a con¬ 
siderable setback. This was the status of the law as the term 
applied to Congress when Waite came to the bench and for 
sometime thereafter. 

Some years ago Professor Corwin made the mistake of 
assuming that Waite also was thinking of the “due process” 
clause in connection with the p>ower of eminent domain and 
a direct appropriation.'* This error was due, no doubt, to 
the statement Waite made in the Sinking Fund Cases'® that 
the “United States cannot legislate back to themselves, with¬ 
out making compensation, the lands they have given this 
corporation.” But in the very next sentence the Chief Jus¬ 
tice said: “Neither can they by legislation compel the cor¬ 
poration to discharge its obligations . . . than according to 
the terms of the contract.” Therefore, Waite’s conception of 

IT Dred Scott v. Sandford, 19 Howard 393 , *857, at 45 t- For attitude of 
state courts see Wynehamer v. People, 13 New York 378. 

18 Michigan Law Rnnew, VII, 643 - 
i» 99 U.S. 700. 
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“due process” was not so restricted as that of the Court in 
the earlier cases. 

Under the Fourteenth Amendment the question of due 
process and police power of the state was first considered 
in the Slaughterhouse Cases a year before Waite was ap¬ 
pointed. Here the point was disposed of in these words: 

Under no construction of that provision [due process] 
that we have ever seen or any that we deem admissible, 

can the law in question be invalidated.®" 

Following this case many other cases began to be brought 
to the Court, where the due process clause was urged as a 
limitation on the police power of the state. But as late as 
1886 Justice Field said “But neither the Fourteenth Amend¬ 
ment . . . broad and comprehensive as it is . . . nor any 
other amendment was designed to interfere with the power 
of the State sometimes termed its police power.” 

Eleven years before this pronouncement we find Waite 
intimating the contrary opinion, i.e., that the due process 
clause might be used as a limitation on the police power of 
the state. It is surprising that in the numerous articles on 
this clause of the Constitution these significant suggestions 
have been so often overlooked. 

The first case in which the question of due process and 
deprivation of property was considered by Waite arose out 
of an act of Louisiana which deprived one Kennard of his 
judicial office.®^ Kennard argued the act deprived him of 
property without due process of law. The Chief Justice said: 

It is substantially admitted by counsel . . . that such is 
not the case if it has been done in the due course of 
legal proceedings according to those rules and forms 
which have been established for the protecting of pri¬ 
vate rights. We accept this as a sufficient definition of 

16 Wallace 36, 1872, at 81. 

21 92 U.S. 480, 1875. 
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the term “due process of law” for the purposes of the 
present caseJ^ 

Here it seems by the language used that the Chief Justice 
would not accept this procedural definition as a sufficient 
definition of due process in every case. Whether he con¬ 
sciously and designedly used this careful language for this 
purpose or not, at this time, we do not know, but there is 
room to suppose in view of his other opinions that he be¬ 
lieved in a wider interpretation of the term “due process of 
law.” Counsel agreed voluntarily to a procedural interpreta¬ 
tion of the term and there was no necessity of considering 
the question beyond that. This was Waite’s first chance at 
the term due process and he implied a wider interpretation 
than counsel urged. We shall see, as we continue, that he 
never unequivocably restricted the term to a procedural defi¬ 
nition. Railroad Company v. Richmond,**® decided in 1878, 
upheld the right of the city of Richmond under its police 
power to forbid the operation of steam locomotives in cer¬ 
tain streets. The argument was that because of the great ex¬ 
pense the company had undergone under its original charter 
and that which it would have to suffer under the proposed 
ordinance, it was being deprived of its property without due 
process of law. To this Waite replied: 

All property in the city is subject to the legitimate con¬ 
trol of the government unless protected by contract 
right which is not the case here. Appropriate regulation 
of the use of property is not ‘'taking” property within 
the meaning of the constitutional prohibition. 

The obvious conclusion is that had the state regulation 
been sufficiently arbitrary or “inappropriate” the Court would 
have declared it unconstitutional. A few months before Waite 
made this statement, however, he had said in the Munn Case 
that “for protection against abuses by legislatures, the peo- 

22 Author’s italics. 

28 U.S. 521. Author’s italics. 
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pie must resort to the polls, not to the courts.” However, even 
in the Munn Case we find him saying: 

Down to the time of the adoption of the Fourteenth 
Amendment, it was not supposed that statutes regu¬ 
lating the use, or even the price of the use, of private 
property necessarily deprived an owner of his prop¬ 
erty without due process of law. Under some circum¬ 
stances they may, hut not under all. 

Again in the Sinking Fund Cases he said: “The United 
States . . . are prohibited from depriving persons or corpora¬ 
tions of property without due process of law.” 

And in Spring Valley Water Works v. Schottler** Waite 
said, speaking of the Munn Case, and regarding the rate fix¬ 
ing power: 

Such [reasonable] regulations do not deprive a person 
of his property without due process of law. What may 
be done if the municipal authorities . . . fix upon a price 
which is manifestly unreasonable need not now be con¬ 
sidered. 

This is a clear indication that, if an “unreasonable” or 
confiscatory rate were fixed, the Court would decide it to 
be a deprivation without due process. 

Following these cases came Waite’s famous statement in 
Stone V. Farmers’ Loan and Trust Company^® which, accord¬ 
ing to as eminent an authority as Charles Warren, laid the 
foundation of the modern interpretation of due process.®® 
Here a railroad rate fixed by a railroad commission was 
challenged. The rate was upheld, but it was positively de¬ 
clared that had the rate been unreasonable or confiscatory it 
could not have been due process. 

From what has been said [wrote the Chief Justice, 
again speaking of his Munn decision as if realizing the 

** no U.S. 347, 1883. 

116 U.S. 307, 1886. 

28 Warren, II, 591. 
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confusion left by his dictum in that case] it is not to 
be inferred that this power of limitation or regulation 
is itself without limit. The power to regulate is not 
the power to destroy and limitation is not the equivalent 
of confiscation. Under pretense of regulating fares and 
freights, the state . . . cannot do that which in law 
amounts to taking of private property . .. without due 
process of law. 


Two years after Waite made this statement, the doctrine 
was repeated with approval in Dow v. Beidleman*’' and by 
this time the foundation for the judicial control of public 
utility rates was definitely laid. This judicial control was 
not applied to other branches of the police power, however, 
for some time and we find that in Yick Wot'. Hopkins*® the 
Court again had an opportunity, speaking through Justice 
Field, to mention the due process clause as a limitation upon 


the substantive matter of a police measure.*® 

In 1887 in the Case of Mugler v. Kansas*® the Court ad¬ 
vanced a little farther. Although upholding the state prohibi¬ 
tion law the Court, by Mr. Justice Harlan, limited the dictum 
of Field in the Connolly Case,®" and it further strengthened 
the suggestion made by Waite in the Munn Case that there 
must be a real relation between the legislative act and the 


objects of police power, otherwise the act would be declared 


null and void. 

This case was the last chance that Waite had at the de¬ 
velopment of due process. The attitude of the Court had 
changed, but it was still hesitating when he left the bench. 

As is well known, it was not until 1894 Court was 

finally brought to the point of declaring an act of police 


27125 U.S. 680, 1888. 

28 II8 U.S. 356. 

29 The control of utilities is usually considered in a separate 

from the police power, but Waite’s definition of the police power mcluded 

such interests. 


80 123 U.S. 623 » 1887. 

81 Barbier v. Connolly, 113 U.S. 1885. 
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power unconstitutional because it lacked due process.®* It is 
to be noted here, however, that the Court in the Reg^n Case 
and again in the case of Smyth v. Ames,®® based its decision 
almost entirely on Waite’s dicta in several of the cases we 
have mentioned. 

In all these cases Waite was willing to allow the state wide 
discretion in the exercise of police p>ower. So far was he will¬ 
ing to allow the states to go that he joined with the dissenters 
in the case of Bowman v. Chicago, etc.. Railroad Company®® 
holding that the police power of the state was sufficient to 
prohibit the importation of intoxicating liquor, even though 
it affected interstate commerce. As we have seen, Waite did 
recognize limits to the police power whenever it should ap¬ 
pear that the state had too arbitrarily interfered with indi¬ 
vidual rights. 

Summarizing briefly we find that in the first case, Kennard 
V. Louisiana,®® Waite implied a broader definition of due 
process than counsel urged. Second, even in Munn v. Illinois®* 
he implied a possible wider interpretation of the term than 
a procedural one. Third, in Railroad Company v. Richmond®* 
he used the language, “Appropriate regulation ... of prop¬ 
erty is not ‘taking’ property. . . .” And the same year, in 
the Sinking Fund Cases,®* he said the United States “are 
prohibited from depriving persons or corporations of prop¬ 
erty without due process of law.” And again, for the fifth 
time, in 1883 he said of the Munn decision: 

Such [reasonable] regulations do not deprive a per¬ 
son of his property without due process of law. What 
may be done if the municipal authorities ... fix upon 

32 Regan v. Farmers’ Loan and Trust Co., 154 U.S. 362, i8o4. 

*3 169 U.S. 466, 1898. 

3 * 125 U.S. 465, 1888. 

3392 U.S. 480, 1875. 

3 ® 94 U.S. 113, 1877. 

3296 U.S. 521, 1878. 

3399 U.S. 700, 1878. 
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a price which is manifestly unreasonable need not now 
be considered.®® 

And finally in his dictum in Stone v. Farmers’ Loan and Trust 
Company*® he explains: 

From what has been said, it is not to be inferred that 
this power of limitation or regulation is itself without 
limit. This power to regulate is not the power to de¬ 
stroy and limitation is not the equivalent of confisca¬ 
tion. Under pretense of regulating fares and freights, 
the state cannot... do that which in law amounts to a 
taking of private property . . . without due process of 
law. 

His first reference to the term was made nearly twenty years, 

lacking a few months, before the Court was finally brought 
to the point of declaring a state law invalid as a deprivation 
of due process. And in that first reference to the term he im¬ 
plied a broader interpretation than counsel urged. In every 
succeeding case, involving the clause, we find the same in¬ 
ference. There is no doubt but that Waite had an influence 
on the development of that clause. The fact would appear 
to be that because of the notoriety which the Munn decision 
attained, his other statements have been overlooked, or mis¬ 
understood. As a matter of fact, what was said in the Munn 
Case was mere dictum, and not necessary to a decision. He 
was then engaged in establishing the doctrine that when a 
business becomes affected with a public interest it is sub¬ 
ject to legislative control as to rates. There was no question 

that the rates fixed were confiscatory. 

Although Waite was one of the first to recognize the pos¬ 
sibilities of due process, the fact remains that he refused 
to apply the interpretation which he recognized. In all his 
decisions he was of the opinion that the particular regula- 

3 ® Water Works Company v. Schottler, lOO U.S. 347 i 474 - 

40 ii6 U.S. 307 » i886 . 
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tions were reasonable. He was willing to allow the state wide 
discretion. 

There is one further significant development indicated by 
these cases mentioned above. Beginning with the Munn Case, 
the Court was constantly divided. The cause of this division, 
which began about 1877, has been said to be due to the dif¬ 
ference in the governmental philosophies of the members of 
the Court. The issue drawn in the Munn and subsequent 
cases, suggests Professor Corwin,^^ was between two theories 
of government. One centered around the notion of sover¬ 
eignty, and regarded the government as the agent of society; 
the other centered around natural rights regarding govern¬ 
ment as something extrinsic to society. He suggests also that 
the issue was between two theories of law. One regarded 
the law as emanating from authority and as vested with a 
reformative function; the other thought the law ought to 
be conservative and represent the ratification of custom.** 

If this interpretation is correct, it is a simple matter to 

place Waite in the first classification. He was willing to allow 

the state to experiment with social and economic legislation. 

It was this reluctance to interpose the judicial will to that 

of the states that enabled him to interpret due process as 
he did. 

However, it is not suggested here that Waite was pro¬ 
foundly versed in governmental theory. It is not suggested 
that he cared a great deal about the sovereignty of the states. 
He was a Whig and Republican in ix)litics. But he was a 
new type of lawyer come to the bench. He was a successful 
business man as well as a successful business lawyer. His 
opinions do not abound in theories. They are straightfor¬ 
ward, crisp, businesslike expressions of one who is trying 
to solve the problem presented in the most logical manner, 

“Fourteenth Amendment, and the States,” Michigan Law Review 
1909, VII, 643. ' 

« See author’s comment in Cincinnati Law Review. January 1935, IX, 


2o8 Chief Justice Waite 

and for the best interests of all concerned. He had no pre¬ 
conceived notions of natural rights, nor, on the other hand, 
notions of sovereignty or other governmental theories which 
he felt called upon to put before the nation. His business and 
legal training, no doubt, instilled in him the belief that the 
proper place for control over combinations of wealth was in 
the states. He had been next to the growing corporations, 
knew their practices at first hand, and no doubt, believed that 
they would go to extreme lengths to obtain their ends, if not 
prevented. This accounts, perhaps, for the fact that Waite, 
contrary to expectations, became a resolute protector of the 
public interest on the bench. 

At any rate, whether Waite was versed in political theory 
or not, there is no doubt but that these regulation cases, be¬ 
ginning with the Munn Case, ushered in the period of col¬ 
lectivism in this country. That case was a turning point in 
American history. 



CHAPTER XIII 


LIMITATIONS ON THE DARTMOUTH 

COLLEGE CASE 

“The doctrines of Dartmouth College v. Woodward 
. . . announced by this court more than sixty years ago 
have become so imbedded in the jurisprudence of the 
United States as to make them to all intents and pur¬ 
poses a part of the Constitution itself. . . . [But] 

‘The framers of the Constitution did not intend to re¬ 
strain the states in the regulation of their civil institu¬ 
tions adopted for internal government and . . . the 
instrument they have given us is not to be so con¬ 
strued.’ ... No legislature can bargain away . . . the 
public health or the public morals.” 

—Chief Justice Waite 

in Stone v. Mississippi, loi U.S. 814. 

P erhaps the greatest contribution which Waite made 
to the development of the law was in his interpretation 
of the contract clause and its relation to the “interests,” 
the very interests which he had long so successfully and dili¬ 
gently served. The cases which arose under this clause were 
those which involved railroads, water companies and other 
public utilities. Here was really where the Court “most pro¬ 
foundly affected the course of American history.”^ Here it 
was that Waite elaborated his doctrine of the “public inter¬ 
est” which he laid down in the Munn Case. 

A thorough discussion of the limitations that have been 
placed upon the Dartmouth College decision would of neces- 

I Warren, II, 574. 
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sity be a fairly thorough treatment of the development of 
the contract clause. Only those principles of interpretation 
to the development of which Waite contributed, rather than 
those settled rules to which he merely adhered, are to be 
considered in the following pages. 

In spite of Waite’s training and experience, which gave 
rise to the view that he was a big-business judge, and his 
appointment dictated by the “interests,” his judicial utter¬ 
ances indicate that he was a constant and careful guardian 
of the “public interest” against that of great combinations 
of wealth. He consistently adhered to a wide discretionary 
state power as against vested rights, and in the cases which 
arose under the contract clause he had many opportunities 
to apply that principle. Although the Dartmouth College de¬ 
cision was needed at the time and was considered a charter 


of protection for the weak, it soon, upon the growth of cor¬ 
porations, began to be thought that vested rights had been 
left securely outside the limits of legislative interference and 
that the principles laid down by that decision were not en¬ 
tirely free from danger because they had a wider implication 
than was at first thought. Criticism of the doctrine increased 
with the growth of corporations, and as Waite’s career paral¬ 
leled the growth of corporations, it was but natural that 
he should have definite convictions in the matter. The fact 
that he was himself an able attorney for corporations of 
the more important types—^banks, insurance companies, rail¬ 


roads—might seem to indicate his leanings. 

The greatest criticism of the Dartmouth College Case oc¬ 
curred in Ohio’* and other parts of the West,® where deter¬ 


mined efforts were made to obtain a modification if not a 
general reversal of it. Waite as a practising lawyer was in 


2 Toledo Bank v. Bond, i Ohio 622, 672, 1853; Debolt v. Ohio Life In¬ 
surance and Trust Co., i Ohio 563, 1853; Mechanics’ and Traders’ B^ 
V. Debolt, I Ohio SQL 1853; and Knoop v. Piqua State Bank, i Ohio 


603, 1853- , ^ ^ 

® Dubuque v, Illinois Central R.R-, 39 Iowa 5o» 95 * ^ 074 * 
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the midst of this fight over the contract clause in Ohio, which 
fact, no doubt, afterwards influenced his opinions on the 
bench. Consequently, a discussion of his connection with the 
development of the law on this clause properly begins long 
before he was appointed Chief Justice.* 

Many people, no doubt, thought the Supreme Court of 
the United States would uphold the Ohio doctrine, for it 
had already counteracted some of the effects of the College 
decision in the Charles River Bridge Case.® The doctrine of 
the Ohio court was simply this, that Marshall did not say, 
and did not mean to imply, that a state legislature could bar¬ 
gain away certain powers, as for example, in this case, the 
sovereign power of taxation. Waite was probably influenced 
by these decisions. Whether because of the opinions or be¬ 
cause of his close connections with corporate interests, which 
thus afforded him an opportunity to see the favoritism en¬ 
joyed by those interests at the expense of the public, or what¬ 
ever the cause, it is evident from his later judicial utterances 
that in Waite’s philosophy there was a keen sense of the 
dangerous implications of Marshall’s opinion, and the follow¬ 
ing cases will indicate how his decisions affected the Dart¬ 
mouth College doctrine. 

However keenly he felt about the decision as it affected pri¬ 
vate rights as against the public interest, it is certain that 
in its legal aspect Waite considered the principal holding of 
the case as settled. “The doctrines of the Trustees of Dart¬ 
mouth College V. Woodward . . . announced by this court 
more than sixty years ago,’’ he observed in Stone v. Missis¬ 
sippi,® “have become so imbedded in the jurisprudence of 
the United States as to make them to all intents and pur¬ 
poses a part of the Constitution itself.” And yet it is certain 
that the opinions of Chief Justice Waite himself “mark 

‘Toledo Bank v. Bond, i Ohio 622, 1853, reversed 16 Howard 369, 
1053: see discussion supra, p. 44. 

• ra."as.‘'8.r8“ t 
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him as one of the most assiduous and ingenious of its 
enemies.’”’ 

The principal rule laid down by the Dartmouth College de¬ 
cision was that corporate franchises constitute contracts, the 
impairment of the obligations of which are prohibited by 
the contract clause. Now, the rapid growth of corporations 
after the war plus the “unlimited powers of oppression which 
they would enjoy if the logical results of the Dartmouth Col¬ 
lege Case were insisted upon by the courts” were feared by 
many.® Obviously the principles as laid down were subject to 
broad implications. If there were no limits to the power of 
a legislature to bind the state by contract, it might contract 
so as greatly to embarrass the most important governmental 
functions. Therefore, the tendency to limit this power soon 
began. 

The first limitation on the College doctrine is that of strict 
construction of corporate charters. The rule is that when 
grants of corporate privileges and immunities are in deroga¬ 
tion of the public interest, they are to be construed strictly 
against the corporation while the largest discretion is left 
to the legislature. This principle, of course, did not originate 
with Waite but was laid down by the Court in the Charles 
River Bridge Case.® But the way in which Waite interpreted 
this rule was a contribution to the law. There is strict con¬ 
struction and strict construction. 

There are two groups of cases which illustrate Waite’s 
strict construction. The first group, similar to the Charles 
River Bridge Case, is illustrated by Wright v. Nagle,'® which 
involved the following facts: The inferior court of Floyd 
County, Georgia, under authority of a state statute, granted 
a perpetual right to a company to operate a toll bridge. A 
later legislative act set up a road commission with power 

^ See “Notes to Dartmouth College Case,” 4 L.Ed. (2nd), 909. 

* Warren, III, 309. 

® 11 Peters 420, 1837. 

10 loi U.S. 791. *879- 
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over the same matter. This commission granted another firm 
authority to construct a toll bridge in the same area. An in¬ 
junction was sought by the first company on the ground that 
it had been granted an exclusive right. Waite for the Court 
said: 

Exclusive rights to public franchises are not favored. 

If granted they will be protected but they will never be 
presumed. Every statute which takes away from a leg¬ 
islature its power will be construed most strongly in 
favor of the state. . . . The right to establish one 
bridge . . . does not imply a power to bind the state 
. . . not to establish another in case of necessity. 


The second group of cases involving the strict interpreta¬ 
tion rule, arose under the reserved power to alter or amend 
charters. In Ruggles v. Illinois,Waite carried the rule of 
strict construction to considerable lengths. An amendment to 
the charter of the railroad company provided that “The . . . 
company shall have power to make ... all such by-laws as 
may be necessary . . . for the well ordering, regulating and 
securing the affairs ... of the company: Provided, That 
the same shall not be repugnant to the Constitution and laws 
of the United States ... or repugnant to this act.” And the 
board of directors was given power to establish such rates 
“as they shall ... by their by-laws determine.” By coupling 
the two provisions together it was held that inasmuch as the 
power to establish rates was to be exercised through their 
by-laws and the by-laws were valid only when not repugnant 
to the law of the state, an amendment did not release the 

company from the restrictions upon the amount of rates as 
fixed by law. 


Clearly under this authority no by-law can be estab¬ 
lished . . . that does not conform to the laws of the 
state, and this whether the laws were in force when the 
amended charter was granted or came into operation 

108 U.S. 326, 1883. 



214 


Chief Justice Waite 

afterwards. . . . The reserved control was . .. continu¬ 
ing in its nature and manifestly intended for the protec¬ 
tion of the public whenever in the judgment of the leg¬ 
islative department . . . the necessity should arise. 

In other words, although the amended charter explicitly 
said that the corporation could fix rates, Waite concludes it 
may do so provided the rates do not conflict with rates fixed 
by the state, because another section of the charter provides 
that the by-laws must not be contrary to law which in turn 
meant laws passed before or since the granting of the char¬ 
ter. This was, indeed, strict construction construed. 

In Spring Valley Water Works v. Schottler^* Waite car¬ 
ried the rule much further. The constitution of California, 
adopted in 1849, said: “Corporations may be formed under 
general laws,” but all such laws . . . “may be altered from 
time to time, or repealed.” Under this provision an act was 
passed in 1858 providing for the formation of water com¬ 
panies, and that rates should be determined by the city au¬ 
thorities. The Spring Valley Company refused to organize 
and operate under this act, whereupon an amendment was 
passed to the act which provided that rates should be es¬ 
tablished by a board of commissioners selected jointly by 
the city and water company. The Spring Valley Company 
then organized and spent large sums for the establishment 
of plants and pipe lines, etc., only to find a few years later 
that the people of California had adopted a new constitution 
which provided that all water companies were hereafter to 
be considered public utilities and that ‘. . . rates . . . shall 
be fixed annually by the board of supervisors ... or other 
governing body of such city ... in the manner that other 
ordinances are passed.” The suit by the water company was 
for the purpose of forcing the city to continue to maintain 
the old commission, the joint selection of which was par¬ 
ticipated in by the water company. The question was, did 

12 no U.S. 347 , 1883. 
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the company have a vested right, which the state was forbid¬ 
den to impair, to charge rates fixed by a commission part 
of whose membership was selected by the water company ? 

Waite’s reasoning was substantially as follows: The water 
company was an artificial being created by or under the au¬ 
thority of the legislature and the act which provided that the 
charter of the corporation should be subject at all times to 
alteration or repeal. The fact that a special commission was 
set up to fix rates was no evidence of a willingness to con¬ 
tract away the power of the legislature to prescribe another 
mode of establishing rates if it should be deemed desirable. 
Under the reserved power to amend a charter the state had 
power to make “whatever rules for the government of the 
corporation as it might have put into the charter,’’ to begin 
with. 

This was too strict interpretation of the strict construc¬ 
tion rule for certain members of the Court who were domi¬ 
nated by the idea of the sacredness of individual rights. The 
gap between the old individualistic and the new collectivistic 
schools on the bench was becoming wider. Justice Field in 
his dissent said: 

It seems to me that it goes beyond all former adju¬ 
dications in sanctioning legislative impairment of the 

obligation of contracts made by a State with corpora¬ 
tions. 

But Justice Field was yet to see the doctrine carried still 

further in Stone v. Farmers Loan and Trust Company.'® 

Here the statute under which the company was chartered pro¬ 
vided that. 

It shall be lawful for the company hereby incorpo¬ 
rated from time to time to fix, regulate and receive the 
toll and charges ... for the transportation of persons 
or property . . . free of all legislative control. 

This was as plain a grant of power to fix rates as the English 
»»ii6 U.S. 307, 1886. 
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language could convey. The legislature later gave power to a 
railroad commission to set rates and the company argued 
that this was an impairment of the obligation of its contract. 
Said Waite for the Court: 

It is now settled in this Court that a state has power 
to limit the amount of charges ... for the transporta¬ 
tion of persons or property within its own jurisdiction 
unless restrained by some contract in the charter. . . . 

This power of regulation is a power of government, 
continuing in its nature, and if it can be bargained away 
at all, it can only be by words of positive grant, or 
something which is in law equivalent. 

The fact that the railroad had been given power to fix rates 
did not imply that the commission could not also fix rates. 
The company might establish whatever rates it wished, but 
when they were in conflict with rates fixed by the state, the 
courts would enforce the latter. Now this was strict con¬ 
struction. 

If Mr. Justice Field thought the Spring Valley Case had 
gone far toward sanctioning impairment of contract rights, 
what must he have thought of this? In all these railroad 
commission cases he was joined in his dissent by Justice 

Harlan. 

Again in the Sinking Fund Cases"" Waite considered the 
power to reserve control over corporate charters, this time 
by Congress. Congress had chartered the Union Pacific Rail¬ 
road Company. Later the charter was amended and the com¬ 
pany was required to establish a sinking fund with the United 
States treasury for the redemption of the government loan. 
It was argued that although the contract clause did not apply 
to Congress, yet the due process clause did and that this 
clause made invalid the amendment to the charter. At the 

outset Waite agreed that: 

1499 XJ.S. 700, 1878, 
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The United States cannot any more than a State in¬ 
terfere with private rights. . . . Although not restrained 
by the contract clause as the states are, they are pro¬ 
hibited from depriving persons or corporations of prop¬ 
erty without due process of law.'® 

That is, the power to amend is not unlimited and the due 
process clause limits the federal government as the contract 
clause limits the states. Nevertheless, Waite laid down the 
very broad rule that under the power to amend the charter 
Congress could make, “. . . whatever rules Congress might 
have prescribed in the original charter . . .” as long as the 
amendment should not act upon property already acquired 
or to deprive the corporation of “fruits actually reduced to 
possession of contracts already made.” In other words. Con¬ 
gress can make whatever rules it deems necessary for the 
future government of the corporation as long as it acts pro¬ 
gressively and not retroactively. Thus the sinking fund was 
upheld because it was a “reasonable regulation . . . and pro¬ 
ductive of the interests of the public,” and Waite continued. 

Railroads are peculiar species of property and railroad 
corporations are in some respects peculiar corporation?. 

Perhaps Waite, due to his past experience, was in a posi¬ 
tion to know this. 

It [sinking fund] simply . . . [assured] . . . contin¬ 
ued solvency and prosperity to a corporation in which 
the public are so largely interested. 

In other words, where there is great “public interest” an in¬ 
terference with vested rights is permissible. Under this re¬ 
served power to amend, whatever rules might have been 
placed in the original charter can be made at any time. Vested 
rights and claims thereto must be subordinated to the pub¬ 
lic interest, but if an act is sufficiently arbitrary, then Con- 

This was stated, it should be noted, only a few months after the Munn 

V. Illinois decision and long before the Court adopted the broad substan- 
tive view of the due process clause. 
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gress is prohibited from impairing contracts by the Fifth 
Amendment. The conclusions drew dissents from Justices 
Bradley, Field and Strong. 

The significance of this decision lies not only in the fact 
that the United States is bound by virtue of the Fifth Amend¬ 
ment, not to impair the obligation of contracts, but the strict 
interpretation of charter privileges and the wide discretion 
left the government which in turn means that as time goes 
on the doctrine announced in the Dartmouth College Case 
is being gradually limited. As Waite had strengthened the 
control of the states over their corporations by the Munn 
decision, he now strengthened the control of the national 
government over interstate corporations. This decision, says 
Charles Warren, “served also as a complete answer to the 
charges . . . that the bench had been filled with ‘railroad 

attorneys.’ 

Coming at a time, says Warren, when corporate interests 
were boldly and flagrantly corrupting legislatures and assum¬ 
ing tremendous power, this opinion sanctioning the federal 
government’s power over interstate corporations served as a 
warning to such interests that, if federal incorporation was 
ever required, there would be few limitations to Congress 
regulatory power. The possibilities of this decision were 

very great indeed. 

The two limitations on the Dartmouth decision mentioned 
above, first, the reserve power to alter or amend charters 
and second, that a corporation gets nothing by implication 
were not sufficient to protect the public. Legislatures were 
often inveigled, in one way or another, into granting unlim¬ 
ited charters to corporations. It became necessary to place 
even greater limits on the College doctrine, even if govern¬ 
mental theory had to be sacrificed. So when Mississippi 
granted a lottery company a perpetual lease and a subsequent 
legislature rescinded the action, Waite laid down the third 

10 Warren, II, 367- 
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great limitation on the Dartmouth College Case, that a state 
cannot contract away certain governmental powers. Several 
cases arising under the police power had already indicated 
the Court’s disposition to evade the implications of the Col¬ 
lege decision,^’ but it was not until the Stone Case in 1880, 
however, that the Court announced the decision which 
“greatly modified the doctrine of the Dartmouth College 
Case as to the degree of control over its corporations re¬ 
tained by a state.’”® While admitting that the doctrines of the 
College Case had “become so embedded in the jurisprudence 
of the United States as to make them to all intents and pur¬ 
poses a part of the Constitution itself,” Waite, nevertheless, 
read into that opinion an exception which “never before so 
distinctly announced produced a profound effect on the re¬ 
lation of the state toward its corporations.”^® 

In 1867 the “carpetbag” government in Mississippi char¬ 
tered a lottery company which agreed to pay the state a cer¬ 
tain sum outright and to share receipts. In 1868 a new con¬ 
stitution was adopted, a provision of which outlawed all 
lotteries. The company claimed this was an impairment of 
the ccbligation of its contract. The question was, could the 
legislature bind its successors in a matter of the police power ? 
Chief Justice Waite for the Court said: 

All agree that the legislature cannot bargain away 
the police power. . . . Irrevocable grants of property 
and franchises may be made if they do not impair the 
supreme authority to make laws for the right govern¬ 
ing of the state; but no legislature can curtail the power 
of its successors to make such laws as they may deem 
proper in matters of police.'^® 

For example, Beer Company v. Massachusetts, 97 U.S. 25, 1877, held 
that a franchise for the manufacture of alcoholic beverages did not prevent 
subsequent legislation for the protection of the public morality. See also 
Fertilizing Company v. Hyde Park, 97 U.S. 659, 1878. 

1* Warren, III, 341. 

i» ibid. 

2® Stone V. Mississippi, loi U.S. 814, 817-18, 1879. 
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Now what did Waite mean by “matters of police”? Does 
the power merely have to do with “health and morals” or 
does it involve the power to fix rates and exempt from taxa¬ 
tion? If the power to establish rates is a police power, as 
he held in the Munn Case, neither can that power be con¬ 
tracted away. Waite continued: 

Many attempts have been made to define police 
power, but... it is always easier to determine whether 
a particular case comes within [it] . . . than to give 
an . . . definition. No one denies, however, that it 
extends to all matters affecting the public health or 
the public morals. ... No legislature can bargain 
[these powers] away. The people themselves cannot 
do it, much less their servants. The supervision of 
both these subjects ... is continuing in nature and 
they are to be dealt with as the special exigencies of 
the moment require. 

The Chief Justice then proceeded to read into the Dartmouth 
College decision the most important exception: 

In Trustees of Dartmouth College v. Woodward 
... it was argued that the contract clause ... if given 
the effect contended for in respect to corporate fran¬ 
chises, “would be an unprofitable and vexatious inter¬ 
ference with the internal affairs of a state, would nec¬ 
essarily and unwisely burden its legislation and render 
immutable those civil institutions which are established 
for the purpose of internal government, and which to 
subserve those purposes, ought to vary with varying 

circumstances.” 

And Chief Justice Marshall was careful to say, continued 
Waite, that: 

The framers of the Constitution did not intend to re¬ 
strain states in the regulation of their civil institutions 
adopted for internal government and that the instru¬ 
ment they have given us is not to be so construed. The 
present case we think comes within this limitation. 
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So far it would seem that the reason this type of police 
power, i.e., the power over health and morals, could not be 
contracted away was because they were “continuing in na¬ 
ture.” But what of the power to exempt from taxation? And 
is not the power to establish rates continuing in nature? These 
questions are answered by Waite in this and subsequent cases. 
As to taxation, he says: 

We have held, not, however, without strong opposi¬ 
tion at times, that this clause protected a corporation 
in its charter exemptions from taxation. While taxation 
is in general necessary for the support of the govern¬ 
ment it is not part of the government itself. Govern¬ 
ment was not organized for the purpose of taxation, 
but taxation may be necessary for the purpose of gov¬ 
ernment. 

No government dependent upon taxation for support can 
“bargain away its whole power of taxation, for that would 
be substantially abdication.” It may, for a valuable considera¬ 
tion and 

in the exercise of a reasonable discretion and for the 
public good, surrender a part of its power in this par¬ 
ticular. . . . But the power of governing is a trust 
committed by the people to the government, no part 
of which can be granted away.*^ 

In other words, the people in their sovereign capacity have 
established agencies for the preservation of the health and 
morals, and although these agencies can govern while they 
are in power, in their discretion, if within the scope of their 
general power, they cannot barter away the discretion of 
their successors in respect to matters, the government of 
which, from the very nature of things, must “vary with 
varying circumstances.” 

21 It will be remembered that Chief Justice Bartley of Ohio decided that 
a state could not contract away its “sovereign power of taxation,” in 
Toledo Bank v. Bond, in which Waite was counsel; supra, p. 44. 
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But what of the power to fix rates? If this matter also 
comes within Waite’s definition of police power as suggested 
in the Munn Case, was he willing to hold that a state could 
not contract away the power to limit amount of charges? 
In Stone v. Farmers’ Loan and Trust Company, he said: 

The power of regulation is a power of government 
continuing in nature and if it can be bargained away at 
ail it can only be by words of positive grant or some¬ 
thing which is in law equivalent.^* 

This is precisely the way he described the police power in¬ 
volved in Stone v. Mississippi—“continuing in nature.’’ The 
power to legislate for the “health and morals” was continu¬ 
ing in nature and could not be contracted away; the power 
to regulate rates was “continuing in nature” and “if it can 
be bargained away at all” can only be by a “positive” and 
clear grant. The inevitable conclusion is that Waite was never 
fully convinced of the legality of rate exemption. The pub¬ 
lic interest which Waite served so faithfully would have fur¬ 
ther benefited if the Court had been brought to his way of 
thinking on the matter of rates. 

Thus far have been considered the rule of strict construc¬ 
tion as a limitation on the Dartmouth College decision; sec¬ 
ond, the distinction between governmental and property 
rights. It has been seen that Waite was of the opinion that 
certain governmental powers, such as the power to legislate 
for the health and morals and even the power to fix rates 
of public utilities, were exceptions to the contract clause, 
while to the legality of exemption from taxation he agreed 
with reluctance. He suggested other limitations. For exam¬ 
ple, in Church v. Kelsey"® he held that a state constitution 
was not a contract within the meaning of the contract clause. 
Again, in Wright v. Nagle"* and Railroad Company v. Ham- 

22 116 U.S. 307. 325. 1886. Author’s italics. 

23 121 U.S. 282, 1887. 

24 loi U.S. 791. 1879- 
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mersley*® he held that subordinate agencies such as commis¬ 
sions and municipalities have no inherent power to bind the 
legislature. But enough has been said to indicate the influ¬ 
ence of Waite upon the contract clause development and 
upon the Dartmouth College decision. 

It has been said that had there been a due process clause 
against the states in the Constitution in 1819, the doctrine of 
the College Case might never have been announced.*® In the 
absence of such provision it was but natural that the con¬ 
tract theory should be enunciated. A contrary decision at 
that time might have left corporations at the mercy of cor¬ 
rupt legislatures and thus have been a deterrent to needed 
business expansion. But since the adoption of the Fourteenth 
Amendment such a clause is not needed so much. This amend¬ 


ment gives to corporations and individuals alike protection 
and at the same time does not, as the College decision seems 
to do, afford greater protection and privileges to corporate 
interests than pertain to individuals. An important point, in 
this connection, is discovered in Waite’s decisions. As his 
conception of the scope of the due process clause developed, 
so his decisions on the contract clause indicate that it was 
beginning to dawn upon him that the true delimitation of 
state power over corporations was not by virtue of the con¬ 
tract clause but the due process clause. True, his decisions 
under the contract clause did not lose any of their strictness 
or severity on corporate interests. But there are glimpses 

of a broad substantive understanding of the term due process 
of law in his decisions. 

It is also clear from his opinions and especially from his 
correspondence that the Chief Justice saw the dangerous pos¬ 
sibilities in the “public interest’’ doctrine which he enunci¬ 
ated in 1877 and which guided him in all his opinions on 
the contract clause.*^ Just as corporate interests had unwisely 

25 104 U.S. I, 1881. 

26 See “Notes to Dartmouth College Case," 4 L.Ed. (2nd), 909. 

Waite to My dear Judge,” March 3, 1877. 
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used the power afforded them by the Dartmouth College 
Case, so Waite saw that the states might have to be pre¬ 
vented from unwise and ultra vires exercise of their new 
found power. One of his last pronouncements from the bench 
was to this effect: 

This power to regulate is not the power to destroy and 
limitation is not the equivalent of confiscation. Under 
pretense of regulating fares and freights, the state can¬ 
not require a railroad corporation to carry passengers 
or property without reward; neither can it do that 
which in law amounts to a taking of private property 
for public use without just compensation, or with¬ 
out due process of law.*® 

Therein lies the foundation for the development of the due 
process clause, the most effective limitation yet placed upon 
the states in favor of individuals. Here indeed was the anvil 
upon which the links in the chain of due process were forged. 

The foregoing cases modify profoundly the doctrine of 
vested rights as established in the Dartmouth College Case 
and they indicate Waite’s willingness to allow the state wide 
regulatory power over corporate enterprises. Authority of 
the state was nowhere better illustrated than in cases involv¬ 
ing suability of states, which question is closely allied with 
that of the obligation of contracts. 

This question was one of the most disagreeably difficult 
problems to come before the Supreme Court while Waite 
was upon the bench. From 1824, in the case of Osborn v. 
Bank of United States,*® to 1885 there had been few if any 
cases in which the federal courts had upheld an action against 
a state official for administering an unconstitutional act. 
On the other hand, successful efforts to sue state officials 
had been prevented in numerous instances by virtue of the 
Eleventh Amendment. By the time Waite went on the bench, 

28 Stone V. Farmers’ Loan and Trust Company, 116 U.S. 307, 1886. 

29 9 Wheaton 738. 

3 ® “The judicial power of the United States shall not . . . 


extend to 
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conditions had arisen in many of the states, mainly in the 
“carpetbag” area of the South, whereby the immunity from 
suit in the federal courts was used as a cloak for repudiation 
of state and municipal obligations. But until 1885 the Court 
was unable to overcome the obstacle of non-suability. 

Louisiana v. Jumel®^ was the first of the more important 
series of cases on this matter. The legislature had issued 
bonds, bearing high rates of interest, and had levied a tax 
to meet the obligations. At the same time an amendment to 
the constitution attempted to make the bonds a valid contract 
between the state and holders. Sometime later a new con¬ 
stitution went into effect, a provision of which reduced the 
interest rates from seven to two per cent and provided that 
some $300,000 of the tax money be used for other govern¬ 
mental expenses. A writ of mandamus was asked for, to 
require certain state officials to apply the fund to the pay¬ 
ment of the bonds. 

Waite for the Court refused the writ on the ground that 
this was a suit against the state contrary to the Eleventh 
Amendment. He admitted that the state had violated its con¬ 
tract, but that the contracts could not be enforced by coercing 
the state officers, without the state itself being made a party 
to the suit. This was necessarily a suit against the state it¬ 
self, for the state could only act through its constituted au¬ 
thorities. 

In Antoni v. Greenhow^" Waite allowed Tennessee to re¬ 
pudiate her obligations by a law which so embarrassed the 
procedural conditions under which a holder of coupons could 
use them that they were made worthless. 

Efforts continued to be made to force the states to live 
up to their contracts, and the expedient of turning over the 
bonds of private owners to their states for collection was 

any suit . . commenced or prosecuted against one of the United States 
107 U.S. 769, 1882. 
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resorted to. But in New Hampshire v. Louisiana*® the Court 
through Chief Justice Waite refused to sanction this flagrant 
attempt to evade the Eleventh Amendment. Here certain 
holders of bonds issued by Louisiana had assigned them to 
New Hampshire for collection.®* Under the laws of New 
Hampshire such collection was to be attempted by the state 
on behalf of its citizens. As the citizen himself, because of 
the Eleventh Amendment, was forbidden to sue the state in 
the federal courts, this was a deliberate attempt to defeat 
the effect of the amendment. Waite held that the Court had 
no jurisdiction because these suits were to all intents and 
purposes suits by citizens. 

To the contention that the states may prosecute the suits 
because it is the “sovereign and trustee of its citizens,” he 
replied that there was no doubt but that one nation might, 
if it saw fit, demand of another nation the payment of a 
debt owed by the latter to a citizen of the former. Such 
power is well recognized as an incident of sovereignty, 

but it involves also the national powers of levying war 
and making treaties. 

This was carrying the idea of state sovereignty even too far 
for Chief Justice Waite: 

All the rights of the states, as independent nations, were 
surrendered to the United States. . . . They are sov¬ 
ereign within their spheres, but their sovereignty stops 
short of nationality. 

Under the Constitution as it was originally drawn a citi¬ 
zen of one state could sue another state. When he could thus 
sue, there was no necessity for power in his state to sue for 
him. It followed that, when the Eleventh Amendment took 
away the special remedy, it left the citizen without any 

remedy. 

38 I08 U.S. 76, 1882. . . XT A 

8* South Carolina was allowed the same sort of exemption m Hagood v. 

Southern, 117 U.S. 52. 



Limitations on th-e Dartmouth College Case 227 

Waite has been considered conservative. That term is not 
self-explanatory. Warren says of this decision: 

While these decisions were undoubtedly wise and in 
full conformity with the Constitution, they profoundly 
disturbed the conservative element of the community.^® 

Criticism of the Court was extremely severe and a great de¬ 
mand for the abolishment of the Eleventh Amendment was 
heard. This, however, was not necessary', for two years later, 
in 1885, the Supreme Court found a w'ay' to meet the dif¬ 
ficulty'. But this was done without the assistance of Waite. 
This important decision, again, was one of the series in¬ 
volving the notorious legislation of Virginia, by which that 
state repudiated millions of dollars of her bonded indebted¬ 
ness. In Hartman v. Greenhow®® the Court had invalidated 
an act of Virginia by which she sought to tax bonds, con¬ 
trary to a contract the state had with the bondholders not 
to so tax them. Waite agreed with the majority. 

In answer to this decision and in order to avoid its eflFect, 
the legislature of Virginia proceeded to pass laws which en¬ 
cumbered the bonds and coupons w'ith such restrictions as 
to practically destroy' their value. This was done imder the 
pretense of protecting the state against fraud. When holders 
of bonds began to question these restrictions and withheld 
pay'ment of taxes, collectors began to distrain their property. 
Here the Supreme Court announced its new doctrine, and 
in Poindexter v. Greenhow®' it held that there was a distinc¬ 
tion between a suit against a state and an officer of a state 
to recover damages for an act done in administering an un¬ 
constitutional legislative act. No official, it was held, could 
be exempted from personal responsibility under the guise 
of carrying out an act of the state if that act was unconsti¬ 
tutional. The Court through Mr. Justice Matthews held 

Warren, III, 387. 

102 U.S. 672, 1881. 

114 U.S. 270, 1885. 



228 Chief Justice Waite 

that the “distinction between the government of a state and 
the state itself is important.” Any other doctrine is the doc¬ 
trine of absolutism 

pure, simple, and naked; and of communism, which is 
its twin; the double progeny of the same evil birth. 

In the face of this emphatic language and the decision 
which was clearly necessary to protect private rights against 
the usurpations of the government, Waite was unmoved. He 
joined with Gray, Bradley and Miller in a dissenting opinion 
by Justice Bradley. The essence of the opinion was that a 
state can only act through its officials and it is represented 
by them in all the ordinary exhibitions of sovereign power. It 
may act against justice, even unconstitutionally, but it is 
a state acting just the same. These officers have no personal 
interest in the matter but are acting purely in their official 
capacity. The attempt here is to coerce the state by forcing 
it to accept coupons in payment of taxes, in other words, to 
force it to live up to its obligations. This is contrary to 
the Eleventh Amendment and, if the Eleventh Amendment 
and the contract clause are in conflict, the one last adopted 
has paramount force. The amendment was added to the Con¬ 
stitution in all its parts. It is the last declared will of the 

sovereign people. 

This decision, said The Nation, 

marks another revolution in constitutional construction, 
which will be regarded by some as a virtual change of 
the constitution itself.®* 

Where others could distinguish between suits against state 
officers and suits against states, Waite was apparently unable 
to do so. His reverence for established principles, his long 
period of conservative practice when success often depended 
upon the knowledge of rules of evidence and established 
forms, were not easily overcome, even where individuals 

88 Warren, III, 392. 
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interests must suffer. This reverence for the sovereignty of 
the state and the evident intention of the Eleventh Amend¬ 
ment to maintain that sovereignty kept Waite on the side of 
the government in these suability cases. It led him to join 
the dissenters in the famous case of United States v. Lee.®® 
Here the Court held that a suit in ejectment against federal 
officers in charge of the Arlington estate of the Lee family, 
ownership of which was claimed by the United States, was 
not a suit against the United States but against agents of 
the government acting unconstitutiofially. The action was 
in deprivation of property without due process of law con¬ 
trary to the Fifth Amendment. The dissenting opinion rested 
upon the ground that this was actually a suit against the gov¬ 
ernment since these agents were acting in good faith in carry¬ 
ing out governmental orders. 

Such an opinion, had it been the holding of the majority, 
would certainly have subjected the right of individuals to 
the national government to an extraordinary degree. The 
harsh rule of non-suability to which the Chief Justice had 
so consistently adhered was finally overcome, but without 
any assistance from him. 

8® 106 U.S. 196, 1882. 



CHAPTER XIV 


INDIVIDUALISM DEALT ANOTHER 

BLOW; COMMERCE AND 
OTHER POWERS 

The powers of Congress “are not confined to the in¬ 
strumentalities of commerce .. . known or in use when 
the Constitution was adopted but they keep pace with 
the progress of the country and adapt themselves to 
the new developments of time and circumstances.” 

—Chief Justice Waite 

in Pensacola Telegraph Company v. Western Union, 

96 U.S. 24. 

W E have seen in the foregoing pages that Waite 

restricted the power of Congress under the Four¬ 
teenth Amendment, thereby allowing the states wide 
discretion in matters of police. We have also seen that in 
the interpretation of the contract clause he greatly extended 
the power of both state and nation over corporate interests. 
Where there was a conflict between the government, either 
state or national on the one hand and individuals or corpora¬ 
tions on the other, the will of the latter was required to give 
way to the former, unless there was unmistakably a violation 
of a vested right and every doubt was resolved in favor of 

the government. 

A. COMMERCE 

The same tendency is seen in Waite’s interpretation of 
the commerce and other powers. In commerce cases, particu¬ 
larly, during his tenure, the issue was that of immunity 
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from state control, and the Chief Justice was consistently a 
pro-government man all along. Very few commerce cases 
during this period involved state versus federal control. 
Where this was the issue, the tendency to strengthen the 
national power is seen. Waite himself contributed to this ten¬ 
dency, but the trait observed elsewhere would not allow him 
to go all the way with the Court, and we find him dissent¬ 
ing frequently. 

With regard to the purpose of the commerce clause, Waite 
was in substantial agreement with the rest of the Court. In 
Hall V. Decuir,^ referring to conflicting state regulations, he 
said: “It was to meet just such a case that the commercial 
clause in the Constitution was adopted.” 

As to the nature of this power of Congress over com¬ 
merce, Waite held that “exclusive power had been conferred 
upon Congress”; that the existence of the power was not in 
doubt, but the difficulty was in determining what amounted 
to “an encroachment upon it. . . ; ‘legislation may . . . affect 
commerce . . . without constituting a regulation of it. . . .’ ” 


There can be no doubt but that exclusive power has 
been conferred upon Congress in respect to the regula¬ 
tion of commerce among the several states. The diffi¬ 
culty has never been as to the existence of the power 
but as to what is to be deemed as an encroachment 
upon it; for as has often been said, “legislation may 
in a great variety of ways affect commerce and per¬ 
sons engaged in it without constituting a regulation of 
it, within the meaning of the Constitution.” 


Then referring to the Granger Cases which held that a state 
could regulate charges of interstate railroads, “their regula¬ 
tion . . . may be assumed by the state until Congress acts 
. . . when Congress does act the state laws are superseded 
only to the extent that they affect” interstate commerce. 
“The line which separates the powers of states from this 


^95 U.s. 547, 1877. 
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exclusive power of Congress is not always distinctly 
marked. . . But . . . state legislation which . . . imposes 
“a direct burden upon interstate commerce” or interferes 
“directly with its freedom does encroach upon the exclusive 
power of Congress.” 

In the Decuir Case Waite had no difficulty in concluding 
that the act in question, a Louisiana reconstruction statute 
which required all carriers to give equal accommodations 
without discrimination on account of race or color, was a 
“direct burden” upon commerce. 

The disposition of intrastate passengers “cannot but af¬ 
fect” the interstate passengers. 

A passenger in the cabin set apart for the use of whites 
without the state must, when the boat comes within, 
share the accommodations of that cabin with such col¬ 
ored persons as may come aboard afterwards, if the 
law is enforced. 

There is a great deal of commerce on the Mississippi River, 
went on Waite, and its regulation is clearly a matter of na¬ 
tional concern. If each state were at liberty to regulate the 
conduct of carriers while within its jurisdiction the confusion 
likely to follow would be productive of great inconvenience 
and unnecessary hardships. Uniformity in the regulations 
was necessary, and Congress had the power to determine 
such regulations. 

Thus, when Congress has not acted in a commercial mat¬ 
ter of national concern, it adopts in effect as its own regula¬ 
tions those which the state has established “affecting” com¬ 
merce. If the state regulation amounts to a “regulation” of 
commerce, then Congress by its inaction does not adopt the 
state law. In this case, the corporation was permitted to rely 
upon the commerce clause in order to evade state control, 
but only because it was clear that the state act “directly af¬ 
fected” interstate commerce. 
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The nature of the interstate commerce and the compre¬ 
hensiveness of the term is enlarged upon further by Waite 
in his opinion in a case decided the following year, 1878, 
which also greatly increased the national power.* Here was 
a conflict between a corporation chartered by a state and 
one operating under federal statute. The Florida company 
having been granted an “exclusive” right by the state to 
build a line along a certain route attempted to enjoin the 
Western Union, operating under federal law, from con¬ 
structing in the same premises. The Chief Justice on the 
authority of Gibbons v. Ogden held the state act unconstitu¬ 
tional as an interference with the power of Congress, and 
added that the powers of Congress 

are not confined to the instrumentalities of commerce, 
or the postal service known or in use, when the Con¬ 
stitution was adopted, but they keep pace with the 
progress of the country and adapt themselves to the 
new developments of time and circumstances. . . . 

This Pensacola decision was believed at the time to mark 
a long step forward in the law of commerce. The Southern 
Law Review said the decision “promises to rank in impor¬ 
tance with Gibbons v. Ogden and the Dartmouth College 
Case.”® No doubt the announcement that the telegraph as 
well as the steamboat was an instrument of commerce and 
that the transportation of intangibles constituted commerce, 
seemed a great advance over the Gibbons Case. 

As already observed, perhaps, with regard to state control 
over commerce of a local character, Waite adhered to the 
doctrine of the Cooley v. Board of Port Wardens Case that 
in matters of domestic concern and until Congress acts, the 
state may regulate them even though, in so doing, it may 
affect interstate commerce. On what constituted a local con¬ 
cern the judges were constantly disagreeing. Waite was in- 

® Pensacola Telegraph Company v. Western Union Company, 96 U.S. 24. 

® See comment in Warren, II, 631. 
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dined to allow the state a wide discretion in these matters 
where there was not a clear burden upon the freedom of 
commerce. As mentioned above, his suggestion was that every 
action of the state which “affects” commerce does not amount 
to a “regulation” of it. 

In the Lord Steamship Case {The Venturia)* Waite ex¬ 
tended the power of Congress to a vessel carrying goods 
from one point to another within a state when the vessel 
navigated the high seas. Navigation on the high seas was 
held to be “national in character.” 

The most important case, and the one which disclosed the 
difficulty with which the Court arrives at conclusion on this 
subject of what is “national” in character, considered while 
Waite was on the bench, is that of Wabash, St. Louis and 
Pacific Railroad v. Illinois.® No decision so seriously im¬ 
paired the power of the state or so greatly advanced the con¬ 
trol of Congress over the subject of interstate commerce. 
A statute of Illinois attempted to regulate the railroad re¬ 
garding discriminating charges for “long and short” hauls. 
The defendant charged less for hauling from Peoria, Illinois, 
to New York City than it did for the same sort of haul from 
Gilman, Illinois, to New York City, a shorter distance by 
eighty miles. The Court, through Justice Miller, held that 
the state had no power to regulate railroad rates for trans¬ 
portation within the state when that transportation was a 
part of an interstate transaction. Now Waite in the Granger 
Cases® had decided nine years before that until Congress 
acted, the state had plenary power over rates, interstate or 
intrastate, “so far as they are of domestic concern,” and 
that a state regulation of railroads is valid, “even though it 
may indirectly affect those without the state.” In the Wabash 
Case the Court examined the Munn and other cases, and 

* 102 U.S. 541, 1880. 

S118 U.S. 557, 1886. ^ 

8 Peik V. Chicago Railroad Company, 94 U.S. 104, 1870- 
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held that in view of the other cases decided near the same 
time, the Granger Cases did not establish 

a contrary doctrine notwithstanding what is there said 
this Court holds now, and has never consciously held 
otherwise, that a statute of a state intended to regulate 
or tax, or to impose any other restriction upon the 
transmission of persons or property . . . from one 
state to another is not within that class of legislation 
which the states may enact in the absence of legislation 
of Congress, and that such statutes are void even as 
to that part of such transmission which may be within 
the states. 

Chief Justice Waite would not agree to allow the corporation 
to escape regulation by relying upon the argument that long 
and short haul clauses involved matters sufficiently “national” 
in scope, that in the absence of congressional action the state 
was forbidden to regulate. He, Bradley and Gray dissented, 
Bradley writing the dissenting opinion. The point of their 
dissent was that this was a local matter and although affect¬ 
ing interstate commerce it did not unduly burden it; that 
until Congress acted the matter was subject to state control. 
This opinion was directly in line with the Granger and other 
decisions, which subjected corporations to the will of the 
state. Until Congress acted, Waite was not willing to set 
corporations free to exploit the public merely on the argu¬ 
ment that certain matters were “national” in character. 

As regards state taxation and interstate commerce, sev¬ 
eral cases indicate that W^aite would allow the state consider¬ 
able discretion. In Guy v. Baltimore,^ the Court through Mr. 
Justice Harlan held invalid an ordinance of Baltimore which 
required vessels landing there with products of other states 
to pay wharfage fees. Harlan said that wharfage fees, ex¬ 
acted of vessels carrying products of other states, and not 
exacted from vessels carrying products of Maryland, could 

’’ 100 U.S. 434, 1880. 
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only be regarded as a device to build up Maryland’s com¬ 
merce by burdensome restriction upon business of other 
states; that these so-called fees were really taxes upon inter¬ 
state commerce. 

Waite dissented, saying that it had been decided many 
times 

that a municipal corporation may collect reasonable 
compensation for the use of its improved public 
wharves and landing places; 

that as long as fees are not in excess of reasonable compen¬ 
sation for use of the city’s property, there was no ground 
for complaint. 

However, in Western Telegraph Company v. Texas® 
Waite held invalid, as a burden on interstate commerce, an 
act of Texas which sought to place a specific tax on each 

message sent by the telegraph company. 

Perhaps the most important question of taxation and 
commerce in which Waite took part was that of Robbins v. 
Taxing District of Shelby County.® Here it was held that a 
state tax upon drummers from other states selling goods by 
sample, was an undue burden upon interstate commerce, al¬ 
though there was no discrimination, the law applying to 
“all drummers.” 

Waite, Field, and Gray dissented, Waite writing the dis¬ 
senting opinion. He held that the fee was exacted from 
all alike, unless they have a “licensed house of business” m 
the district; that there was no discrimination between citi¬ 
zens of Tennessee and citizens of other states, the tax be¬ 
ing upon the business, and that this had always been hel 
“lawful . . . unless there was discrimination against citi¬ 
zens of other states”; that the entire Court had agreed in 
Osborne z;. Mobile^® that a tax on a business carried on 

8 los U.S. 460,1882. 

9 120 U.S. 489. 1887. 

19 83 U.S. 16. 
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within the state, and without discrimination between its 
citizens and the citizens of other states, might be constitu¬ 
tionally imposed. “I am unable to see any difference in prin¬ 
ciple,” he said, 

between a tax on a seller by sample and a tax on a ped¬ 
dler ; and yet I can hardly believe it would be contended 
that the provision of the same statute now in question, 
which fixed a license fee for all peddlers in the district, 
would be held to be unconstitutional in its application 
to peddlers who came with their goods from another 
state and expected to go back again. 

If citizens of other states cannot be taxed in the 
same way [as citizens of the state] for the same busi¬ 
ness, there will be discrimination against them in favor 
of those of other states. This could not have been the 
intention of the legislature and I cannot believe the 
Constitution of the United States makes such a thing 
necessary. 


The Court’s reply to the suggestion of Waite, that the 
holding made necessary a discrimination in favor of non¬ 
resident drummers, was that the state was not required to 
lay this tax on its own citizens. 

Waite’s language, to the effect that he had always under¬ 
stood it to be lawful for a state to tax a “business . . . un¬ 
less there was discrimination against citizens of other states,” 
would seem to indicate that “discrimination” was necessary 
before a state tax would be held to “burden” commerce. 
That is not true, however, for Waite held here that this was 
“local” not interstate commerce. The majority opinion held 
the business of taking orders in one state for goods in an¬ 
other to be interstate commerce, and that it could not be 
taxed by the state; while Waite held that the business was 
not distinguishable “in principle” from peddling. The drum¬ 
mer was carrying on a business in the taxing district, and 
“to all intents and purposes” had his goods there with him. 
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Thus it was not a tax on interstate commerce at all, accord¬ 
ing to the Chief Justice. 

When a state act amounted to a tax on interstate com¬ 
merce without reference to local business, he held the 
tax invalid. In the case of Corson v. Maryland^^ Waite for 
himself. Field and Gray, concurred in a separate opinion, 
saying that the Maryland act 

requires a non-resident ... to pay for a license . . . 
a sum to be ascertained by the amount of his stock 
in trade in the state ... in which he has his principal 
place of business. This differs materially from the 
statute of Tennessee which was considered in Robbins 
V. Taxing District of Shelby County, and is in effect, 
as we think, a tax on commerce between the states. 

The charge for the privilege to the non-resident is 
measured by his capacity for doing business all over 
the United States without any reference to the amount 
done in Maryland. 

However, the matter of discrimination was an impor¬ 
tant factor with Waite as evidenced by the following letter 
to Justice Miller, October 31, 1878: 

I have been so much in the habit of accepting your 
opinions almost as a matter of course, that when I hesi¬ 
tate about yours in the auction case I feel that I must 
be wrong. But I put the enquiry, in all sincerity, 
whether you are willing to hold that a state law im¬ 
posing a duty upon the sale of foreign goods by auc¬ 
tion is void, if it imposes the same duty on American 
goods. Then again, if your intention is to limit the 
disability to the sales in the original packages, whether 
you have been sufficiently guarded in your language. 

Is it quite clear that if the Maryland law had re¬ 
quired all merchants to take out a license, that it would 
have been decided in Brown v. Maryland, that the li¬ 
cense fee charged the importer was a tax upon his 

11120 U.S. 502, 1886. 
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goods? Is not the question of tax on imports one of 
intention, and if there is no discrimination against for¬ 
eign goods, and the charge is uniform upon the busi¬ 
ness, will it not be pretended that the intention was 
to tax the business and not the goods? The discrimi¬ 
nation proves the intent to place the burden upon the 
goods and not upon the business. 

Very sincerely yours, 

M. R. Waite 

With regard to state police power and interstate commerce, 
one case is sufficient to show that Waite was not willing to 
limit unduly the state in the exercise of the police power. In 
Bowman v. Chicago and Northwestern Railroad Company'- 
the right of the state of Iowa to prohibit the introduction of 
liquor from another state was denied, as a burden upon inter¬ 
state commerce. Here it was held that the state act was an un¬ 
due burden upon a matter which was “national” in scope and 
which admitted of only “uniform” treatment; that even 
though Congress had not acted on the matter, the state was 
forbidden to act. 

The dissenting opinion, written by Justice Harlan, ex¬ 
presses the view of Waite who, together with Gray, concurred 
with Harlan. 

Thus the mere silence of Congress upon the subject of 
trade among the states in intoxicating liquors is made 
to operate as a license to persons doing business in 
one state to jeopardize the health, morals, and good 
order of another state, by flooding the latter with in¬ 
toxicating liquors, against the express will of her peo¬ 
ple. . . . 

It belongs to that department [state legislature] to 
exert what are known as the police powers of the state 
and to determine primarily, what measures are appro¬ 
priate or needful for the protection of the public morals, 
the public health, or the public safety. 

^2 125 U.S. 465. 1888. 
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It is admitted, said the dissenting opinion, that a state may 
prevent the introduction of 

rags or other goods infected with disease, or of cattle 
or meat or other provisions, which from their condition 
are unfit for human use or consumption. But suppose 
the people of a state believe, upon reasonable grounds, 
that the general use of intoxicating liquors is dangerous 
to public peace, the public health, and the public morals. 

The majority opinion had suggested that, if the state may 
exclude intoxicating liquors, she may adopt the same policy 
regarding any and all articles, whether they have any connec¬ 
tion with health, morals, or safety of the people or not. But 
the dissenting opinion held there was no ground for such 
conclusion, for that point had been raised and answered in 
Mugler V. Kansas, the Court saying there that if a police 
measure “has no real or substantial relation to those objects, 
or is a palpable invasion of rights secured by the fundamental 
law, it is the duty of the courts to so declare.” The minority 
opinion then went on to say that the most important function 
of the state was to preserve the public health, morals and 
safety; that it had been held that the state could not divest it¬ 
self of this obligation and added: “It is inconceivable that 
the well being of any state is at the mercy of the liquor manu¬ 
facturers of other states.” 

Thus the original package rule, afterwards so definitely 
laid down in Leisy v. Hardin,^® would not be applied by 
Waite when the power to guard the health, morals and safety 
of the people of the state was concerned, and this power could 
be exercised against intoxicating liquors. It is therefore clear 
that in the interpretation of the commerce clause, Waite 
again indicated his adherence to a wide discretionary power 

in the states, over private interests. 

The “public interest” principle was ever present and the 
claims of corporations practically always had to give way to 

13135 u.S. 100, 1890. 
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that of the state in Waite’s opinions. He would not permit 
corporations to take refuge behind a supposed governmental 
power in order to escape regulation in the interest of the 
public. 

In another class of cases he emphasizes the power of the 
national government under the commerce clause over cor¬ 
porations. As he had subordinated corporate interests to fed¬ 
eral control in the Sinking Fund Cases/* he now carries this 
principle further regarding an entirely new class of litigation, 
through the substantive doctrine of equity and commercial 
law. Because of the financial crises, economic legislative ex¬ 
perimentation, and flagrant corruption in high financial cir¬ 
cles, applications began to be made to the federal courts for 
the appointment of railroad receivers on behalf of various 
creditors. In 1879 Waite said in Fosdick v. Schall‘® that 

railroad mortgages and the rights of railroad mortga¬ 
gees are comparatively new in the history of judicial 
proceedings. They are peculiar in their character and 
affect peculiar interests. 

And he suggested that in receivership proceedings in equity 
concessions from strict legal rights must sometimes be made 
in order that the public interest be safeguarded. Here was an 
example of the flexibility of equity, the adaptability of law 
to “the new developments of time and circumstances.” The 
Court held that a receiver of a railroad might be authorized 
to pay debts incurred by labor and supplies, prior to the pay¬ 
ment to mortgage bondholders. This was characteristic of 
Waite in subjecting the interests of corporations not only to 
the government but also to labor, in order that the greatest 
number might be benefited. It was in line with his public 
interest doctrine. He was a pro-government man all along the 
line. 

^♦99 U.S. 700; supra, pp. 198 ff, 

1^99 U.S. 235. 
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B. FUNDAMENTAL RIGHTS 


With regard to fundamental rights of individuals Waite 
carried his doctrine of wide governmental power still further. 
The bill of rights is usually interpreted in favor of in¬ 
dividuals, but even here Waite seemed to resolve all doubt in 
favor of the government. He would not let preconceived 
notions of the sanctity of individual rights stand in the way 
of the popular will as represented by the government. In this 
it is easy to see that he was not an individualist of the type 
popular in his day, believing always in the sanctity of private 
rights as against the government. His idea of government 
was that the government existed by the people, for the good 
of the people, and that once its will was expressed, all claims 
of individual rights must be scanned closely and provisions 
of the Constitution relied upon by them must be interpreted 
strictly in order that the public interest might be safeguarded. 
It might well be suggested that Waite was one of the first 
judges to apply what is now called the “sociological interpre¬ 
tation” upon the law, and was therefore the forerunner of 
the Holmes-Brandeis school of constitutional philosophy. 

In ex parte Curtis^® he upheld an act of Congress which 
restricted the soliciting of funds from federal officials by 
officers of the government for political purposes, although it 
was urged that the act was an undue interference with in¬ 
dividual rights. 

The landmark case in the matter of fundamental rights, 


decided during Waite’s tenure, was that of Reynolds v. 
United States.^^ Here, a resident of the Territory of Utah 


was indicted for polygamy. The most important of the many 
questions raised was whether religious belief could be 
accepted as a justification for a criminal act. The defendant 
proved that at the time of his alleged second marriage he was 
and had been for many years a member of the Mormon 


18 io 6 U.S. 371. 1882. 

1198 U.S. 14s. 1878. 
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Church and a believer in its doctrines; that it was the accepted 
doctrine of that church, 

that it was the duty of male members, circumstances 
permitting, to practise polygamy; that this duty was 
enjoined by different books believed to be of divine 
origin, and among others the Holy Bible, that the fail¬ 
ing or refusing to practise polygamy . . . would be pun¬ 
ished . . . the penalty would be “damnation in the life 
to come”; 

that he had been married by an officer of the church and that 
the ceremony was performed under rules and regulations of 
the Mormon Church. He maintained that Congress could 
make no law forbidding his second marriage because it would 
be interfering with his religious belief. 

Waite for the Court said that Congress cannot pass a law 
. . . “which shall prohibit the free exercise of religion.” 
But, the word religion, he said, is not defined in the Con¬ 
stitution and “we must go elsewhere, therefore to ascertain 
its meaning.” The appropriate place was to the author of the 
famous “religious freedom” bill, Jefferson, who said: 

Believing . . . that religion is a matter which lies solely 
between man and his God; that he owes account to 
none other for his faith or his worship; that the legis¬ 
lative powers of the government reach actions only, 
and not opinions —I contemplate with sovereign refer¬ 
ence that act of the whole American people which de¬ 
clared that this legislature should “make no law re¬ 
specting an establishment of religion or prohibit the 
free exercise thereof,” thus building a wall of separa¬ 
tion between Church and State. 

Coming as this did from an acknowledged leader of the ad¬ 
vocates of religious freedom, thought Waite, “it may be 
accepted as almost an authoritative declaration of the scope 
and effect of the Amendment thus secured.” Congress was 
deprived of all legislative power over mere “opinion,” but 
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was left free to reach actions which were in violation of social 
duties or subversive of good order. 

The Chief Justice then went on to deliver one of the most 
scathing indictments of what he considered an immoral prac¬ 
tice which he ever delivered from the bench.^® He held that 
until the establishment of the Mormon Church polygamy had 
always been odious among western nations and confined to 
the Asiatic and African people. English law had always con¬ 
sidered marriage a sacred obligation, and “upon it society 
may be said to be built. . . .” 

The only question which remains is whether those who 
make polygamy a part of their religion are excepted 
f rom the operation of the statute. I f they are, then those 
who do not make polygamy a part of their religious be¬ 
lief may be found guilty and punished, while those who 
do, must... go free. This would be introducing a new 
element into criminal law. Laws are made for the gov¬ 
ernment of actions, and, while they cannot interfere 
with mere religious beliefs and opinions, they may with 
practices. Suppose one believed that human sacrifices 
were a necessary part of religious worship, would it 
be seriously contended that the constitutional govern¬ 
ment under which he lived could not interfere to pre¬ 
vent a sacrifice? . . . 

Freedom of religion, therefore, pertains to “belief” not 
“action.” Reynolds could go on believing that he should have 
two wives but, when he practised it, that was a different mat- 

ter. 

The historian and neighbor of Waite’s, George Bancroft, 
is entitled to some credit for this opinion. In a letter to Ban¬ 
croft, dated January 17, 1879, Waite said “As you gave me 
the information on which the judgment in the late polygamy 

18 Waite himself spoke of this decision as his “sermon.” "I send you 
enclosed my sermon on the religion of polygamy. ... I hope you will 
not find it poisoned with heterodoxy.”—To the Rev. D. Walbndge, Janu¬ 
ary 20, 1879. 
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case rests, I send you a copy of the opinion that you may 
see what use has been made of your facts.”'” 

In United States v. Petit'"’ and Parkenson v. United 
States^^ Waite held that a person sentenced to imprisonment 
for an infamous crime without having been indicted by a 
grand jury, as required by the Fifth Amendment, was en¬ 
titled to the habeas corpus writ. Further, he held here that a 
crime punishable by imprisonment for a term of years at 
hard labor is an infamous crime, within the meaning of the 
Fifth Amendment. 

In Boyd v. United States-- Waite concurred with the 
Court, which held that a federal act which required de¬ 
fendants in revenue cases to produce private papers or else 
the allegations of the government attorneys would be taken as 
confessed, was unconstitutional because it forced one to tes¬ 
tify against himself. But he disagreed with that part of the 
opinion which held that this act amounted to an unreason¬ 
able search and seizure. This decision fits in with W^aite’s 
general conception of the authority of the government, and 
the status of individual rights, as evidenced by his numerous 
opinions on various topics. The claim of a right on behalf 
of the individual must be scrutinized closely, and, unless it 
was clear that an “unreasonable” search was authorized, the 
sovereign will must be maintained. The constitutional pro¬ 
vision, safeguarding rights of individuals, is strictly con¬ 
strued. 


interpreting 


Waite dissented also in Kring v. Missouri,-® 
the ex post facto clause narrowly. 

«Mr. Bancroft’s researches, however, were not always incorporated 
m o Supreme Court decisions. Note his disappointment, infra, p. 287 
114 U.S. 429, 1884. 

=^3oL.Ed. (2nd) 959, 1886, 121 U.S. 

116 U.S. 616, 1885. 

23 107 U.S. 221, 1882. 
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C. TAXATION 

Chief Justice Waite gave many opinions in cases involving 
the power of taxation. But he followed the main principles 
already laid down and did not contribute a great deal. 

However, the very first case that was argued after Waite’s 
accession involved state taxation of choses in action, and 
Waite wrote the opinion for an unanimous Court. It will be 
recalled that it was said that a certain Associate Justice had 
suggested to Waite when he first came to the Court that it 
would be advisable for him to stand by for a time and ob¬ 
serve the Court in action, since he had had no judicial ex¬ 
perience.** The fact that Waite immediately began to assume 
a part of the work of the Court and continued to carry a 
heavy load of it is an index to his character, confidence and 
ability. This first decision in Tappan v. Merchants National 
Bank*® involved an important question and was anticipated 
eagerly. When the decision was announced in the clear, brief 
and dignified style of Waite’s, it created a pleasant impres¬ 
sion. The Albany Law Journal carried an interesting note on 
this case: 

Chief Justice Waite has delivered his first opinion.... 

It is certainly gratifying and reassuring to be informed 
that Reverdy Johnson is complimentary in his remarks, 
both as to the merits of the opinion and the manner of 

delivery.*® 

The question before the Court was the constitutionality of 
an Illinois statute which taxed owners of shares of the capital 
stock of a national bank at the place of the bank without 
reference to the residence of the owners. Waite stated the 
general principles of taxation that 

the power of taxation by any state is limited to per¬ 
sons, property or business within its jurisdiction. Per- 

supra, pp. I 34 -S- 

25 19 Wallace 490, 1874. 

26 Vol. IX, April 18, 1874, 252. 



Individualisvt Dealt Another Blow 247 

sonal property ordinarily follows the person of the 
owner, and has its situs at his domicile; 

but for purposes of taxation it may be separated from him 
and taxed at the place where it is located. Shares of bank 
stock, though in a sense intangible and incorporeal, are a 
species of personal property and may be separated from the 
owner and given a situs of their own. 

This decision limits the broad doctrine laid down in the 
case of State Tax on Foreign Held Bonds^’^ which held that 
bonds and other evidences of indebtedness of a domestic cor¬ 
poration when held by non-residents are beyond the juris¬ 
diction of and not taxable by the state. 

It is interesting to note that in this first case of Waite’s his 
successor, Melvin W. Fuller, was counsel. Fuller lost the case. 

In Kirkland v. Hotchkiss^® the Court held that a state may 
tax her resident citizens for debts held by them against non¬ 
residents and secured by mortgages or property in another 
state. The theory was that all forms of choses in action are 
taxable by the state of the owner’s domicile according to the 
maxim mobilia sequentur personem. Waite quoted this 
opinion with approval in Nevada Bank v. Sedgwick^® 
where he held that certain capital of a state bank invested 
abroad can be taxed by the United States. 

Waite agreed that states may not tax federal property or 
instrumentalities,®® and in Mitchell v. Board of Commis¬ 
sioners®'^ said; 

United States notes are exempt from taxation by or 
under state or municipal authority.®^ 

IS Wall. 3CX); in Stockdale v. Insurance Company, 20 Wallace 323. 
Waite concurred with Bradley in separate opinion indicating taxes on 
dividends may be viewed as tax on shareholders or on the corporation. 
100 U.S. 491, 1879. 

29 26 L.Ed. (2nd) 703, 104 U.S., 1881. 

® 9 Van Brocklin v. Tennessee, 117 U.S. 151, 1886. 

®^9i U.S. 206, 1875. 

®2 We have already seen, sttpra, p. 236, that Waite held invalid a state 
tax on telegraphic messages, as they applied to federal officers, as well as 
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He agreed that a tax must be levied for a “public pur¬ 
pose,”®® that such subjects as the ordinary expenses of the 
government, the cost of public buildings and highways, ad¬ 
ministration of justice, education, the building of railroads 
and irrigation projects, etc., are public purposes.®* He agreed 
to the limitations on the federal power of taxation, such as 
uniformity®® and the like, but held that the power could be 
exercised for purposes of destruction of the thing taxed. In 
National Bank v. United States®® Waite for the Court fol¬ 
lowed the rule of the Veazie Bank v. Fenno Case,®^ and held 
that a federal tax on state bank notes was valid. . . .“The 
taxation was no doubt intended to destroy the use, but that, 
as has just been seen. Congress has the power to do,” be¬ 
cause under the currency power Congress could have de¬ 
stroyed directly what it chose to do by taxation. 

Finally, Waite held in Merriweather v. Garrett®® that 

the power of taxation is legislative and cannot be exer¬ 
cised otherwise than under the authority of the legis¬ 
lature. 


D. JURISDICTION OF FEDERAL COURTS 

The jurisdiction of the federal courts was often considered 
by Waite. In Ames v. Kansas*® he considered the same ques¬ 
tion which was raised in the old case of Cohens v. Virginia,*® 
that is, whether or not a suit brought by a state against one 
of its own citizens in its own courts could be removed to the 
federal courts. He held that removal was valid and the fact 

a burden on interstate commerce. Western Union Company v. Texas, 105 

U.S. 460, 1880. 

33 Loan Association v. Topeka, 20 Wallace 655, i» 74 . 

34 Davidson z/. New Orleans, 96 U.S. 97 . 1877; Hagar z- Reclamation 

District, in U.S. 701, 1884. 

33 Tappan Case discussed above. 

38 loi U.S. 1, 1879- 

37 8 Wallace 533 , 1869. 

38 102 U.S. 472, 1880. 

39 III U.S. 449 , 1883. 

49 6 Wheaton 29s, 1821. 
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that the Supreme Court had original jurisdiction of suits by 
a state did not prevent Congress from granting similar juris¬ 
diction to lower federal courts, i.e. that the original jurisdic¬ 
tion of the Supreme Court was not exclusive. 

These cases had the effect of greatly enlarging the juris¬ 
diction of the federal courts and the national authority, at the 
expense of the states. And this, considering Waite’s opinions 
as a whole, does not seem to be what the Chief Justice de¬ 
sired. Of course, he could blame Congress, for after all it was 
a congressional act that so increased the jurisdiction of the 
lower federal courts. But still this enlargement of federal 
power was not in accordance with his way of thinking, 
and we find that where it was possible to do so he again re¬ 
stricted the meaning of the language used so as not to in¬ 
crease the national authority. Thus in the Pacific Removal 
Cases"" we find him dissenting from the judgment of the 
Court which upheld removal to federal courts of these cases 
against corporations chartered by the federal government. 
He was joined by Justice Miller. Waite, writing the dissent¬ 
ing opinion, said: 

In my opinion Congress did not intend to give the 
words “arising under the Constitution or laws of the 
United States” in the Act of 1875 the broad meaning 
they have when used by Chief Justice Marshall in 
. . . Osborn v. Bank of the United States, 9 Wheaton 

738. 

He did not doubt the power of Congress to authorize suits 
to be brought in or removed to the federal courts, but he held 
that it was the intention of Congress in the original removal 
acts of 1868 to allow removals in suits brought against the 
company in a state court 

upon the petition of such defendant, verified by oath, 
stating that such defendant has a defense arising under 

His decision in Starin v. New York, 115 U.S. 248, was to the same 
effect. 

•*2 115 U.S. I, 1884. 
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or by virtue of the Constitution or of any treaty or 
law of the United States. 


If all suits by, or against, and all defenses by a federal cor¬ 
poration necessarily arise under the laws of the United 
States, reasoned Waite, 


because the charter of the corporation not only creates 
it but gives it every faculty it possesses. 


why require the corporation, when asking for a removal, to 
file an oath with its petition that it has a defense in the suit, 
which arises under the Constitution or laws? He either had 
doubts as to whether federal incorporation carried with it 
the protection of the federal courts under the clause “Con¬ 
stitution, laws and treaties, etc.,” or he deliberately gave a 
narrow interpretation to the act in question in order to pre¬ 
vent overloading the federal courts. 

This matter of increasing federal court jurisdiction 

bothered Waite considerably. It seemed the harder the Court 
worked, the more cases were left to decide. Because of the 
increased nationalism that crept in with the help of Waite in 
some cases and in spite of him in others, together with the 
new economic and social legislation that was constantly com¬ 
ing up under the war amendments, plus also the fact that 
Congress was continually enlarging the jurisdiction of the 
federal courts, the docket of the Supreme Court grew out¬ 
rageously. It might have been this fact that tended to in¬ 
fluence Waite in these removal cases.^® 

At any rate, he continued to feel keenly about the growing 
burden of the Supreme Court, and his last public address was 

directed against this growing evil.** 


48 His correspondence indicates the following grow* of Ae docket dur¬ 
ing his tenure: 500 cases behind, 1875; 600 cases behind, J ^ 
cases, November 1876; 1,000 cases, March 1877; i, 0 S 4 cases, 1878, n y 

I Koo cases behind, 1888. . m 

44 Speech before annual meeting of the Bar Association m Philadelphia. 
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E. INTERNATIONAL LAW 

In United States v. Diekelman^® Waite gave his first de¬ 
cision concerning international law, soon after he went upon 
the bench. A Prussian merchant vessel had taken advantage 
of President Lincoln’s proclamation suspending the block¬ 
ade around New Orleans and entered the port for trade pur¬ 
poses. The vessel was later stopped by the commanding 
general in the New Orleans area, and certain money, silver 
plate, and bullion confiscated as contraband of war. 

Questions as to the right of the neutral vessel in our ports 
during a rebellion, what is contraband, and who is to deter¬ 
mine what is contraband arose on a suit for damages against 
the United States by the owner of the vessel, for illegal de¬ 
tention and confiscation by one of the officers of the United 
States. Waite held that a merchant vessel of one country in 
the ports of another is subject to the laws which govern the 
port, as well in war as in peace. 

As to the matter of contraband, he says: 

What is contraband depends upon circumstances. 
Money and bullion do not necessarily partake of that 
character; but when destined for hostile use or to pro¬ 
cure hostile supplies they do. 

This is a matter for the commanding general in the area 
where the “necessity for action occurs.” Waite defined 
martial law in time of war as “the law of military necessity 
in the actual presence of war.” 

In the Wildenhus Case*® the matter of jurisdiction over 
offenses committed on board vessels of one country in the 
ports of another was considered. A murder was committed 
on board a Belgian merchant vessel, anchored in one of the 
ports of New Jersey. There was apparently no disturbance of 
the peace of the port as the man was stabbed below deck and 
did not die until sometime later. It was a question as to 

U.S. 520, 1874. 

120 U.S. 93, 18^. 
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whether this was a case of discipline to be taken care of by 
the Belgian consul or a matter under the jurisdiction of the 
local authority. Waite upheld the New Jersey authorities 
and the Anglo-Saxon doctrine that local authorities have 
jurisdiction over matters which are of such a nature as to 

“disturb the peace of the port.” 

In United States v. Arjona*^ he upheld the power of 
Congress to punish for the counterfeiting of foreign securities 
on the basis of the “necessary and proper” clause. The fore¬ 
going powers mentioned in the clause included the power to 
represent this country in international affairs. The commerce 
clause was also suggested as authority for this power. 

In United States v. Rauscher** he dissented from the 
holding that a fugitive extradited from England could be 
tried only for the crime for which he was extradited. He 
said the fugitive had no right of asylum in England and, if 
he could be gotten back, he could be proceeded against ex¬ 
actly as could anyone else unless contrary to the treaty. This 
case again indicates that Waite was not inclined to safeguard 
the individual. All doubts were resolved in favor of the gov¬ 
ernment. Although his suggestion has never been acted upon 
in extradition between this country and foreign nations, it 
has since been held that as between states there is no such 
limitation on state power. Once one has been surrendered 
by one state to another, he may be tried for offenses other 

than that for which he was extradited.^® 

Chief Justice Waite believed strongly in the principle of 
presumption of constitutionality. And, although he did much 
to strengthen that rule while he was upon the bench, the 
individualism of the majority of the Court was too much 
for him. It is well to notice here that, after a long period of 
individualistic tendency, the Court has recently revived to 
some extent, the doctrine of. presumption of constitutionality 

120 U.S. 479 i 1886. 

48 II9 U.S. 407. 1886. ^ . Q 

49 Lascelles v. Georgia, 148 U.S. 637, io 93 - 
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as it applies to social legislation, and has placed the burden 
of proof upon those who challenge the constitutionality of a 

law. „ 

With regard to martial law, court martial, treason, aid 

and comfort,” and such matters, several cases were decided 
by Chief Justice Waite. In all of the confiscation cases he i^as 
in agreement with the majority of the Court,®® and he him¬ 
self wrote the opinion in several of them. One case. Young v. 
United States,®^ is typical. Here it was held that cotton, 
located in the war zone and owned by a British subject who 
never came to this country, was a legitimate subject of cap¬ 


ture by the federal government. This was due to the charac¬ 
ter of the property which was “potentially an auxiliary of the 

enemy.” 

In Runkle v. United States®^ he held that a court 
martial was a court of special and limited jurisdiction, 
created for a special object and, when that object was accom¬ 
plished, it was dissolved. The authority for a court martial 
was statutory and the statute under which they proceed must 
be followed strictly throughout. 


F. PROPERTY CASES 

Because Waite, due to his practice over a long period of 
years, was somewhat of an expert in property law, the writ¬ 
ing of the opinions in practically all cases coming to the Court 
during his tenure involving numerous matters in that broad 
field was left to him. Several hundred cases in such matters, 
together with decisions in patent and copyright cases, and the 
liability of owners of property for injuries to employees, 
were decided by him. In this latter subject he rendered many 
significant opinions. A few cases will illustrate the many. 
In Grand Trunk Railroad Company v. Walker®® he held that 

50 20 Wallace 92, 1874. 

*^97 U.S. 39, 1878. 

122 U.S. 543, 1886. 

®®2S L.Ed. (2nd) 977, 1879. 
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the railroad company was liable for negligence because its 
telegraph lines were inadequate and caused injury to the em¬ 
ployee. In Vicksburg Railroad v. O’Brien®^ he joined three 
other justices in dissenting from the judgment of the Court, 
which ruled out a physician’s deposition fixing negligence on 
the company for injury to the employee. In Railroad Com¬ 
pany V. Cummings®® he held that, if the company’s negligence 
partially caused the injury to the plaintiff, it was liable not¬ 
withstanding the contributory negligence of his fellow ser¬ 
vant. The plaintiff was an engineer of the railroad company, 
and was injured when he ran into cars left on the track. 
Again, in Farlow v. Kelly®® he held that it was not con¬ 
tributory negligence for an employee to ride with his elbow 
on the car window, when in a train crash against cars left 
on the track by negligent trainmen, the elbow of the employee 
was injured. And finally in Cunard Line v. Carey®' Waite 
gave the decision in favor of the employee. While the work¬ 
man, a longshoreman in the employ of a steamship company, 
was at his regular work, a tub of coal, which had been sus¬ 
pended by a rope, fell on and injured him. He sued the com¬ 
pany for damages, claiming the injury was due to negligence 
of a fellow servant for not providing a stronger rope; that 
the fellow servant was the representative of the company for 
whose acts the company was responsible. The company set 
up as defense the old common law rules of contributory 
negligence and that it was not responsible for the acts of 
other workmen. The verdict in the lower court, for the in¬ 
jured employee, was confirmed by Waite, who announced that 
the Court was divided on the question. These decisions, no 
doubt, contributed substantially to the breaking down of the 
old and grossly unfair common law practices which cul¬ 
minated in the various Workmen’s Compensation Acts. 

119 U.S. 99» 1886. 

106 U.S. 700f 1882. 

56 108 U.S. 288, 1882. 

57119 U.S. 245) 1886. 
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Waite’s last opinion, that in the telephone cases,®* excited 
considerable discussion at the time, but is now of no great 
importance. This case was in the courts for a number of 
months and the writing of the opinion entailed considerable 
labor on the part of Waite. It has been said that perhaps the 
work in this case ran down his resistance so that when he 
caught cold in March 1888, he was unable to throw it off. 

This opinion is the longest ever written by the Chief Justice 
and, perhaps, the longest in our history. The writing of it 
alone consumed weeks, and it covers the entire 126th volume 
of the United States Reports. It has been termed a “master¬ 
piece” because of the enormous technical and scientific 
knowledge exhibited. As a rule. Chief Justice Waite’s 
opinions are characterized by their brevity and terseness, be¬ 
ing at the same time clear and logical. Rarely does he take 
more than three or four pages to express the opinion of the 
Court and his dissents are always brief. It is interesting to 
note here one of the criticisms made by a prominent, if un¬ 
reliable, writer on the history of the Supreme Court. Gus- 
tavus Myers in his History of the Supreme Court (p. 575) 
has a section headed by these words: “Dying, Waite is rushed 
to the Court Room.” In this paragraph, after indicating 
erroneously that the Chief Justice had been ill for some time 
because of a complicated stomach, liver and spleen condition, 
he says: 

In March 1888 he was obviously in a sinking condi¬ 
tion. But certain cases concerning a great contest over 
the priority and legality of the Bell Telephone patent 
were to be decided; and, in order that Waite’s vote 
should not be lost, the extraordinary step was taken 

of rushing the dying man to the Supreme Court Cham¬ 
bers. 

Now as a matter of fact, Waite was perfectly well three days 
before he “was rushed to the Supreme Court Chambers.” 

126 U.S. entire. 
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He had developed a cold, but felt able to attend court. Also 
the “vote” had been taken weeks, if not months, before and 
he had been engaged in writing the decision for a long 
time. This is one of the four or five flagrant inaccuracies 
found in only one chapter of Myers’ work. As Waite himself 
says, he attended Court because he feared that Mrs. Waite, 
who was on a vacation in California might become alarmed, 
if she noticed by the press that he was too ill to attend 
court.®® 

59 Press of the day, clippings among Waite papers. 
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BEHIND CONFERENCE DOORS 

“In fact he was one of the best administrative judges 
I have ever seen.” 

—Attorney General Garland. 

T he foregoing pages have indicated something of 

Waite’s contribution through his judicial utterances. 
But this, by no means, presents a picture of the full 
stature of a Chief Justice. Much of the work of that officer 
is of a less tangible nature, performed behind the closed 
doors of the conference room and seldom reaches the light. 
This has been particularly true of Chief Justice Waite. 

Practically all who have spoken of him testify as to his 
administrative ability. Joseph H. Choate once said; 

In the administration of the enormous and almost un¬ 
controllable business of the Court it falls to the lot 
of the Chief Justice to hold in his own hands the reins 
of the practice and the jurisdiction of the Court, and 
to give his personal attention to the cases that involve 
those important questions; and none of his predeces¬ 
sors, I think, equalled him in the fidelity and consistency 
with which they discharged that peculiar branch of 
their great office ... he seems to have been a model 
judge. ^ 

And Attorney General Garland said: 

I regarded him as . . . almost unequalled in the dis¬ 
charge of . . . executive duties, of the presiding of- 

1 Proceedings of Bar of New York in occasion of Waite’s death. March 

31, 1888. 
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ficer of the Court. In fact, he was one of the best ad¬ 
ministrative judges I have ever seen.^ 

These are not mere extravagant eulogies. Waite had those 
qualities of mind and heart which peculiarly fitted him for the 
duties of his high office. He had been trained to the idea that 
devotion to duty was a most important virtue. He had a 
sturdy, honest common sense which is the basis of intel¬ 
lectual power, and which is the master root of all justice and 
law. He once said in a letter to an attorney in complimenting 
him for his argument, “When justice required a decision in 
a particular way” he could always “find a good reason for 
doing so.”® In addition, he had that element of modesty and 
simplicity which enabled him to mix freely with his fellow 
men and he was a tireless worker. Given these qualities of 
devotion to duty, common sense, modesty and simple friend¬ 
liness plus untiring industry, you have the qualities which 

make for a great judge. 

The correspondence of the Chief Justice is the best evi¬ 
dence of the manner in which he conducted the administra¬ 
tive duties which fell upon him. It will not be possible to get 
many peeks into the conference room but occasionally that 
can be done and the careful handling of many intricate prob¬ 
lems can be discerned. 

One of the first characteristics of a great administrator is 
tact, i.e. common sense, in his relations with his colleagues. 
That characteristic is displayed in Waite’s correspondence 
with his associates on the bench. But in spite of all his care 
he was not able to satisfy his colleagues all of the time. A 
letter to Mr. Justice Clifford, dated December 25, 1878, in¬ 
dicates that gentleman’s dissatisfaction with the assignment 
of cases and the Chief Justice’s method of handling the 

situation: 

2 Newspaper clipping at the time of Waite’s death, Scrapbook. 

8 To Henry Newbegin, June 16, 1877. 
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My dear Judge, 

I regret that my assignment of cases to you last 
evening was not satisfactory. I gave you 93 because 
you were familiar with the law of copyright, and al¬ 
though the case was a simple one, I thought it might 
be made the foundation of one of your useful opinions. 

In looking over the cases again, since your note came, 

I can now see where I might have pleased you better, 
and in respect to one in particular some things have 
occurred to me that I overlooked before, which make 
it apparent that there would have been great propriety 
in giving it to you. I regret that that it is now beyond 
my control. 

If you still think you do not want 93, I will keep 
it and announce the decision stating simply the grounds 
on which it is placed without more. I wanted to give 
you the two important land cases which Judge Miller 
has, but you said expressly in the conference that you 
did not want them. 

Hoping I may be more successful in pleasing you in 
the future, 

I remain very sincerely. 

Your friend, 

M. R. Waite 

It has been said that Waite and Clifford had not been con¬ 
genial from the very beginning, and that Waite was not re¬ 
ceived well by Clifford in his first appearance iii the Court. 
This, we have seen, was counteracted by certain statements 
of Waite’s.* Here is a letter indicating that a year after 
Waite’s accession Clifford was angered by what he thought 
was some sort of unfair treatment of him by the Chief 

Justice. Perhaps after all there were some misunderstandings 
between them. 

My dear Judge: 

I trust you will believe me when I say that it caused 
me very great pain to learn from you this afternoon 


^ supra, Chapter vii. 
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that my conduct towards you had been such as to give 
you offense. I can only say that it is the farthest from 
my heart that it should be so. It is quite too soon to 
forget the kindness and cordiality with which you re¬ 
ceived me on my arrival here a year ago, and the obli¬ 
gations I am under . . . [writing indistinct]. ... I 
beg you, therefore, to accept the most sincere apologies 
for anything I may have unintentionally . . . [indis¬ 
tinct] . Had I anything else than the highest respect for 
your personal and official character I should not have 
ventured to speak to you this afternoon upon the sub¬ 
ject I did. It was all done in good faith and with the 
best of intentions. From my heart I am sorry to have 
offended you. 



for there are certainly none of heart, toward you, 

I remain under very great obligation 

Sincerely yours, 

M. R. Waite. 

Hon. Nathan Clifford.® 

Waite seems to have had greater difficulty with Justice 
Field than any of his other associates. On November 7, 1875, 
he wrote Field as follows; 

On my return home last evening I found your note. 

The direction I gave the case to which you refer was 
after much consideration and most certainly was not 
influenced by any personal feeling against yourself. I 
had no idea that you especially desired it, and when 
the announcement was made, supposed you would not 
fail to see its propriety. If what I have done is not 
satisfactory to my brethren, I regret it, but I think if 
they and you would, as you said, put your minds along 
side of “mine” for a little while, it would be seen that 

my judgment was correct. 

B April 5, 1875. 
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Regretting that you entertain the feelings toward 

me personally that you express, I remain. 

Truly yours, 

M. R. Waite 

This letter evidently did not satisfy Justice Field and three 
days later Waite was obliged to reply to another letter. This 
reply of Waite’s is a striking example of frankness and is 
most significant as indicating what goes on behind the con¬ 
ference doors. It bears also upon the oft-repeated charge that 
the bench was “packed” with railroad attorneys. It has been 
said that Justice Field was the great spokesman of the rail¬ 
roads on the bench. This letter, in that regard, is of interest 
because it suggests that the Chief Justice was aware of a 
connection between Justice Field and certain railroad in¬ 
terests. The delicate situation involved in the administration 
of the business is also fully indicated by this letter. 

Honorable S. J. Field 

Dear Friend: 

I have just received and read your note of yester¬ 
day. I think you must be mistaken in your understand¬ 
ing of the words I used after the consultation. If those 
you give were the words I did use, certainly they were 
not used in the offensive sense you appear to have re¬ 
ceived them. 

We cannot conceal from ourselves the fact, that in 
the excited state of feeling, which exists or has ex¬ 
isted, with the public in respect to the connection of 
the government with the Union Pacific, there may be 
some feeling of disappointment at the result of this 
case. It seemed to me, therefore, to be especially im¬ 
portant that the opinion should come from one who 
had not only been understood to be watchful of the 
government purse, but who would not be known as the 
personal friend of the parties representing these rail¬ 
road interests. There was no doubt of your intimate 
personal relations with the managers of the Central Pa¬ 
cific, and naturally you, more than anyone else, in the 
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Court, realize the vast importance of the great work 
that has been done. To tell you the truth also, I knew 
that you were dissatisfied with the manner of the argu¬ 
ment on the part of the government, and was afraid 
that this might unconsciously to you find expression 
in your opinion. Once in and it would be difficult to 
get it out. Nothing could be more unfortunate for the 
Court than to have it . . . [writing indistinct]. No 
one appreciates your vigorous style more than I do, and 
but for these considerations, I should have been glad 
to have its use in this case. And while I regret that 
you do not look at the matter as I do, I cannot but 
think my judgment was for the best interests of us all. 

As for opinions in important cases, I don’t know, 
but I think you fared better than the judge who had 
the case did at the last term. Certainly during the pres¬ 
ent term he has had no advantage over you. I certainly 
intend to treat all of my brethren fairly in this most 
delicate and at the same time important part of my 
work. If I do not, it is the fault of the head and not 
the heart. 

I am glad to know that I misunderstood some of the 
expressions in your former note, and that I may hope 
to retain your friendship and respect if my conduct 
shall be such as to merit it. 

Very respectfully yours, 

M. R. Waite® 

While Waite seems to have difficulty with Clifford and 
Field, there were two other members of the Court of whom 
he was fond. Of Harlan, he wrote “he will give entire satis¬ 
faction to the public and the profession. He is a worker, and 
will take hold with energy, I am sure, to relieve the excessive 
burden. ... He will be liked both as a judge and a man.”'' 

From the correspondence. Justice Bradley seems to have 
been a closer friend to Waite than any of the others, during 

® November 10, 1875. 

7 To the Hon. Thomas Drummond, April 20, 1878. 
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the early years of his tenure. Waite often aided him in the 
preparation of opinions outside of Court and received help 
from Bradley. May 14, 1878, Waite wrote to him: 

My dear Judge: 

I know you will excuse me for not being at home 
this morning when I tell you that I was at the Smith¬ 
sonian. . . . Between us we will try and get up a de¬ 
cent opinion in the Collier case. I will take the credit 
and you shall do the work, as usual. But, (all joking 
aside), we are on the right track, and the principles 
we enunciate will stand. As soon as I get in my proof 
we will have a conference. I am sure, if we put our 
shoulders to the wheel, our work which in this case will 
apparently be mine, cannot be successfully attacked. 

As ever Yr. Friend, 

M. R. Waite 

That Waite thought well of Bradley is indicated by the 
papers of the Chief Justice as well as his correspondence. 
On December ii, 1883, Waite sent a proof copy of his 
opinion in the Gilfillan v. Union Canal Company Case to 
Bradley, writing a letter which he intended to inclose but 
which was not sent. In the letter Waite said that the par¬ 
ticular question had never been before the Court and asked 
Bradley’s help so that he might render the unanimous opinion 
in such a way that both the judges and the profession would 
be satisfied. He added, “There is no one whose help in such 
matters I value more than yours.” 

A notation “not sent” appears in the margin of this letter, 

but in the margin of the memorandum opinion were these 

words in the Chief Justice’s handwriting: “Please examine 

and criticize. Bradley replied also in the margin: “W^here I 

concur in the doctrine I am willing to trust the Chief Justice 
in the mode of expressing it.”® 

With reference to Justice Harlan’s assignment to the 
Western Circuit in 1878 Waite wrote encouragingly: “I 

® Waite Papers. 
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tried hard to relieve you but I could not. . . . You are sure 
to capture the place so put on a bold face and ‘go in.’ ”” 

The manner in which the Chief Justice handled the retire¬ 
ment of Justice Ward Hunt is of particular interest at the 
present time, as it indicates the difficulty encountered fifty 
years ago in getting aged and infirm men off the bench, as 
well as the careful administrative technique of Waite. 

Justice Hunt was appointed to the bench in 1873. 0 *^ 
December 23, 1878, when the Court rose for its Christmas 
recess Hunt had a paralytic stroke. For four years he re¬ 
mained a member of the Court yet he never sat another day 
with his colleagues; never wrote another opinion. As Justice 
Clifford was also believed to be “permanently disabled” at 
the time and Justices Field and Miller were away much of 
the time, plus the further fact that the Court was more than 
three years behind with its docket, Waite and his colleagues 
felt the heavy burden of their work.^° He thereupon diplo¬ 
matically suggested upon several occasions the voluntary re¬ 
tirement of Justice Hunt in order to make way for a successor 
who would be able to assist the Court in its hour of need. 
This suggestion was made as early as 1879 but Justice Hunt 
left the matter to his son young Ward Hunt, Jr., who replied 
to the effect that his father could not see his way clear to re¬ 
sign until a pension law was passed for him by Congress. 
The Chief Justice replied 

I have been led to the conclusion that if your father 
should resign at the commencement of the session of 
Congress his place would probably be filled, and that 
a law could be got through granting him his pension 
quite as easily after his resignation as before, if not 
better. However, that is a matter we can talk about 
when you come here. I want your father to act firmly 

on his own judgments. 

® Justice Harlan, April 20, 1878. 

10 Waite to Samuel M. Young, November 5, 1880. 

11 Waite to Ward Hunt, Jr., October 26, 1879- 
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Waite did not fail to mention, however, that the “docket is 
enormous” and “we have considered more than one thousand 
cases.” 

To this argument, however. Justice Hunt was adamant 
and it was not until 1882 that Congress passed the necessary 
pension act, whereupon, the same day. Justice Hunt re¬ 
signed.^* 

Many letters to members of the Court, offering to relieve 
them fropi work such as the following to Justice Swayne, 
were found: 

My dear Swayne: 

It was an imposition to ask you to take the French 
. . . case. Send it back to me and I will write it. I shall 
have plenty of time this week.^® 

The day before, however, he had written to Edward 
Bissell speaking of the immense work that was piled up, and 
ended his letter with these words: “Oh golly! I am tired. 

To E. R. Hoar he wrote that we are “overwhelmed with im¬ 
portant advance causes and must hold on to every moment 
we have before adjournment.’”® And a week before he had 
written to his son that “I am crowded with work” so that 
he wondered if he could hold on. “But live in hopes that I 
may sit through with the term all right.”^® 

These letters indicate not only Waite’s willingness to aid 

in every way possible his associates but also his great in¬ 
dustry. 

His encouragement to members of the bar was also no¬ 
ticeable, and has been commented on by many. “Let me con¬ 
gratulate the assistant U.S. attorney,” he wrote to W. F. 

See Dictionary of American Biography, II, 50. 

** April 10, 1875. 

April 9, 1875. 

April 3, 1875. 

To E. T. Waite, March 27, 1875. 
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Peddrick, “upon his argument in the Bull Case. It gives evi¬ 
dence of very careful and thoughtful preparation.”” 

To Henry Newbegin, he wrote June i6, 1877; 

I have read with interest your brief in Peterson v. 
Roach and am satisfied the case is by no means as des¬ 
perate as I thought it was. Justice is on your side cer¬ 
tainly and that is nine points in every law suit. I never 
realized this so much as since I have been on the bench. 
Judge Davis used frequently to say that when he was 
sure that justice required a decision in a particular 
way, he could always find a good reason for doing so. 

You certainly have made a strong showing. 

When there was a real issue between Waite’s decisions, or 
disposition of cases and the desires of his colleagues he could 
and did stand his ground as when he said to Justice Field: “I 
think if ... you would ... put your mind along side of 
mine ... it would be seen that my judgment was correct.”” 
Or as when he said to Justice Miller in a certain tax case, If 
your intention is to limit the disability to the sales in the 
original packages . . . [have you been] sufficiently guarded 
in your language.” He began this letter with ‘ I have been so 
much in the habit of accepting your opinions almost as a 

matter of course that I feel I must be wrong. . . .”” 

The circumstances of his assignment to the fourth circuit 
are illustrative of this characteristic of determination which 
sometimes asserted itself. He had hoped for an assignment 
to the Western Circuit in which Ohio was located so that he 
would be able to return home occasionally, but being new to 
the Court he followed the suggestion of the others that since 
it had always been thought best to have the Chief Justice as 
near the capital as possible, he should serve where all his 
predecessors, from Marshall down, had served. However, in 
1878, when Judge Harlan was appointed to the bench, Waite 

17 October 12, 1875. 
supra, p. 260. 

19 To Justice Miller, October 31, 1878. 
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hoped the opportunity had come for his transfer to the Ohio 
Circuit. But he was again disappointed and his correspondence 
indicates that he was more than disappointed. He wrote to 
Judge Thomas Drummond: 

When I came to the Court, I desired a Western Cir¬ 
cuit, but as the Chief Justices from Marshall down had 
always been located here, I made no serious objection 
to the allotment which was made to me. On the appoint¬ 
ment of Judge Harlan, I hoped the way was open for 
me to go with you, but after an earnest effort on my 
part to make some satisfactory arrangements to that 
end, it at last became apparent that a considerable num¬ 
ber of my brothers were opposed to it, and I yielded 
to their wishes. I do not mean to be understood as say¬ 
ing that I could not have made the change if I had in¬ 
sisted upon it, but under all the circumstances I thought 
it better not to insist. The consequence is I remain and 
Judge Harlan goes to you. 

Waite went on to state his opinion of Harlan, which has 
been borne out by history: 

You will be entirely satisfied with the arrangements as 
soon as you get acquainted with Judge Harlan. We 
like him here and feel certain he will give entire satis¬ 
faction to the public and the profession. He is a worker 
and will take hold with energy, I am sure, to relieve 
the excessive burden which is now pressing upon you. 

He will be liked both as a judge and a man. 

I beg you to understand that it was not on account 
of any reluctance on my part to accepting your circuit 
that the change was not made. While now that I am 
here, I like my own, yours would have been much more 
convenient for me on account of its proximity to my 
old home and the better opportunity it would have af¬ 
forded me of meeting my old friends during the va¬ 
cations. There seemed to be a fitness, however, in lo¬ 
cating the Chief Justice at the capital and I consented 
to remain where I am. 
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That this was a considerable disappointment to Waite is 
indicated by a letter to Judge Bond of his own circuit on 
April 24, 1878, four days after the letter to Drummond. 

It has been decided that you must keep me under your 
care. ... I shall be at your disposal. You are to un¬ 
derstand that I have got past being good-natured, and 
that hereafter others must try to make things pleas¬ 
ant all around. I have tried my last experiment in that 
direction. 

His feelings must have been nurtured a few days for the 
next day he wrote Bond again in terms not found in any of 
his other correspondence. He stated that after a certain day 
he would be footloose to meet Bond at Fredericksburg for 
circuit work and again indicated his feeling in the matter. 
He closed the letter by referring to a certain judicial measure 
which was to be introduced in Congress: 

Some fool has got that bill in his pocket because he 
wants you to head a circuit somewhere in North Caro¬ 
lina. It is a Senator. Knott will put it through at once 
in the House as soon as it reaches him. 

These letters indicate disappointment and also determination 
not shown in other Waite letters. Even when knowingly im¬ 
posed upon, Waite was always courteous and dignified. 

Evidently Justice Harlan himself did not desire the assign¬ 
ment to the Western Circuit because of the unfriendliness 
of someone there towards him and had asked Waite to change 
with him. Waite wrote to him on April 20, 1878: 

I tried hard to relieve you but I could not. If I had 
not known that a single term all around would over¬ 
come all seeming opposition to you, I would have given 
you my place. But the feeling with some of the judges 
was so decided against my giving up my circuit to 
anyone that I thought it best on the whole to stay where 
I am—^personally I preferred your Circuit to my own. 
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You are sure to capture the place so put on a bold 
face and “go in.” 

Waite’s circuit work took him as far south as South 
Carolina and at the time there was yet considerable feeling 
between the North and the South due to the recent conflict. 
It was therefore important that the Chief Justice use tact 
and judgment in helping to overcome the feeling which ex¬ 
isted. The manner in which this was done by Waite was a 
tribute to his sagacity and has been commented upon by 
many. This was the time when the country in general and 
Washington society in particular was ready to seize upon 
the least incident and magnify it into a scandal. So it was 
reported in the press, and had wide publicity, that Waite and 
his daughter, Nany, had not been sufficiently well received 
in Charleston. The report was that Waite himself had com¬ 
plained of his treatment there. Waite’s attitude in the matter 
and his sympathy for the South is seen from his correspon¬ 
dence. He wrote on June 18,1877: 

Tempie has just shown me a cutting from some paper 
which you sent her in respect to my treatment in 
Charleston which was about as far from the truth as 
it is possible to get. Considering that I was at Charles¬ 
ton on an errand which was unpleasant to the citizens 
of South Carolina as could well be imagined, I was cor¬ 
dially received. The lawyers generally called upon me 
and their wives upon Nany. We were invited out to 
dinner twice and to an evening reception once. Nany 
had her room loaded down with flowers and was invited 
to ride and to sail. The people of Charleston have been 
accustomed to entertain handsomely, but they are too 
poor to do it now. The women bear malice you know 
much longer than men and they find some difficulty in 
welcoming any government official . . . considering all 
the circumstances under which we were neither of us 
had any reason to complain. ... I am entirely at a 
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loss to conceive how such a statement could have been 
made.^° 

The next day he wrote to his colleague, Judge Bond: 

I have had two of the journals containing the arti¬ 
cles you sent. I did not see any other Charleston paper. 
Neither can I conceive how it came to be published 
that I said I received no attention at Charleston. That 
article which has been extensively copied and com¬ 
mented upon at the North has angered me exceedingly. 

To his friend Clark Waggoner of the Toledo Blade he 
wrote in reply to Waggoner’s inquiry: 

I have been very much annoyed by the article which 
has been going the rounds of the people that myself 
and daughter were socially ignored in Charleston. Cer¬ 
tainly, I never said a word, from which any such in¬ 
ference could be drawn. I am the last man to complain 
of such matters even though it were true as reported. 

... It is true that I was there on an unpleasant busi¬ 
ness, and all White Charleston was arrayed against the 
trial, but I certainly did not feel that I was personally 
ill-treated. . . . Whatever they [the Charleston papers] 
say about it, the trial has done them good. They see 
now just what has been done in some parts of the 
state, and I don’t think there will be a repetition of 
just such crimes. Perhaps this simple experience may 
have done all the work that is necessary.*^ 

Again he wrote: 

I had no idea I was slighted. Still since the statement 
has been made that I was, the Charleston papers ap¬ 
pear to assume it to be true and want to excuse the 
want of proper courtesy on the ground that I was ac¬ 
companied by Judge Bond. ... I really was quite cor¬ 
dially treated as I was on the occasion of my first visit 

there.*^ 

20 To S. R. Reed. 

21 June 20, 1877- 

22 To A. Stone, June 22, 1877- 
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Regardless of whether Waite was received courteously on 
this visit or not, all indications are that he so wisely and in¬ 
telligently conducted the business of his circuit there that 
people generally were well pleased. One of the best tributes 
paid to the Chief Justice on the occasion of his death came 
from the bar of Charleston. 

Another characteristic of Waite’s while he was head of 
the Court, was that he was a tireless worker. In the fourteen 
years he was on the bench he wrote more than a thousand 
opinions. It is doubtful if this record has ever been equalled. 

To his brother Richard, February 2, 1877, he wrote: “I 
am worked almost to death and have hardly time to breathe.” 
June 14, 1877, he wrote to J. A. Hart, “To tell you the truth 
the hard work of the last year has worn me out completely.” 
January 4, 1878, again writing to Hart, he said: “My work 
this fall has crowded all the time and every minute has been 
full. We have had a holiday, vacation as it is called, but my 
vacation has consisted in writing nine opinions.” 

But even during this “Christmas vacation” he found time 
to attend with Mrs. Waite, the “silver wedding” at the White 
House on Monday evening and the official New Year’s re¬ 
ception on “Tuesday at 11 :30.” That same afternoon the 
Waites received “callers to the number of 250 or more.” 

February 26, 1878, writing to his circuit colleague. Judge 
H. L. Bond, relative to the litigation, at Alexandria, Virginia, 
o^ the Arlington estate he said: 

The questions are said to be of great practical im¬ 
portance. ... I have been asked to go there if you 
cannot attend. I hope you can go for I don’t want to. 

I am absolutely used up, and have more on my hands 
now than I ought to be compelled to do. 

By November 9, 1879, he had become much more used to 
the hard work which now was pleasant to him. 

We are full of work. Our docket had 1054 cases upon 
it last Friday night. You can imagine that gives me a 
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little something to do. However, the life is a pleasant 
one, since I have got used to its ways. It took me some¬ 
time to do this, but I could always learn if I had a 
reasonably fair chance. My health is perfect. I have 

not drawn a sick breath since I have lived in Wash¬ 
ington.^® 

A few weeks later the Court recessed for the Christmas 
holidays, but again Waite spent the “vacation” writing 
opinions: 

We have had a recess of a week, but I have worked 
harder than I usually do while in recess in session.®* 

A year later, just before another Christmas recess he 
wrote: 

I would accept your cordial invitation if I could but 
the thing is simply impossible ... a mountain of work 
ahead. We shall adjourn from the 23rd until the third 
of January, but every minute of the apparent recess 
will be required to bring up the back work. So you 
see a Chief Justice is simply a slave.®® 

There was an unusually heavy amount of work that fall, 
however, for two of the Justices had been ill for some months. 
Waite wrote: 

Both Judges Clifford and Hunt are I fear permanently 
disabled. Rumor says we are to lose another justice ... 
this week.®® 

On January 2, 1881, he wrote regarding President Hayes’ 
appointment of Judge Woods to the Court: 

We shall give Woods a hearty welcome, and he will 
find when he gets here that it will not be necessary for 
him to leave off any of his old inclination to work. 

We are wonderfully crowded.®^ 

28 To F. Hollenbeck. 

2* To his brother Richard, January 2, 1880. 

2® To William Coit, December 12, 18^. 

28 To S. M. Young, November s, 1880. 

27 To Judge E. C. Billings. 
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On the same day he wrote to Clark Waggoner: 

I am hard at work but still very well. The experience 
of this fall has satisfied me entirely that six or seven 
is less than nine. 

January 5, 1881, he speaks of taking a vacation in 
February and adds; “I believe I should have broken down 
last year completely but for this forced vacation which I 
took.” He was speaking here of his attendance the previous 
year at the Mardi Gras celebration in New Orleans. 

Upon another occasion Waite wrote ; 

Practice at the bar is nothing to the heavy burden here. 

It is a constant drag all the time. Were it not for the 
relief I get in society, I should come to be a machine 
and that alone.** 

Besides his correspondence, Waite’s private papers and 
notes taken in the conferences indicate that he nearly always 
took the largest number of cases. Also he would often ask a 
colleague to return cases to him after they had been assigned 
in order to relieve his associates from the heavy burdens.^® 

Joseph H. Choate said on the occasion of Waite’s death: 
“And then, sir, his untiring industry . . . why, from the 
beginning to the end of his judicial life, it was noth¬ 
ing but one sacrifice of comfort, of pleasure, of ease, to the 
duties of his office. The immediate occasion of his death is 
known to have been the immense labor involved in one of 
the most formidable cases that has ever been transmitted to 
his Court. . . .”®® 

When asked by a visitor in his home once, why he worked 
so hard, so late at night, and again so early in the morning. 

To J. T. Waite, January 23, 1876. 

So pressed with work was he in October i886 that he replied to an 
invitation of Charles W. Eliot, president of Harvard, to come and accept 
an honorary degree that he could not get away. October 26, 1886. 
Memorial before bar of City of New York, March 31, 1888. 
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he is reported to have replied that he did not want his grand¬ 
sons to be ashamed of his opinions.®^ He rose early, and with 
a cup of coffee would work in his study until the family 
breakfast at 9> and he would often slip away from important 
receptions in the evening, to return to his work. 

When he first entered upon his duties, the work seemed al¬ 
most to overwhelm Waite and his letters intimated that he 
was apprehensive. For example, on October 24, 1875, he 
wrote “I am once more harnessed into my treadmill . . . 
you cannot understand, without seeing it, what a treadmill 
this life of mine is. It is constant and uninterrupted work. 

. . . Nothing but constant watchfulness will keep me from 
falling. That I have constantly before me and it is sometimes 
oppressive.”®® However, as time went on a note of confidence 
and joy is seen in his many letters. Even in the letter last 
suggested he added that his position was “well up in the 
world, and so far I have been encouraged by approving words 
and looks.” On February 14, 1876, he writes again, after 
suggesting the awful load of work, “However, it is pleasant 
and all treat me with just consideration. If I make mistakes 
care is taken that it is never known to me unless I find it out 
myself.” On March 6, 1877, just after reading the Munn v. 
Illinois opinion he wrote to his brother, Richard, “I was go¬ 
ing to say and it is literally true,—we are enjoying ourselves 
immensely. . . . The Granger opinions off my hands clears 
all the bugbears out of my pigeon-holes.” That he was well 
pleased with his work and his position by 1877 indicated 
by a letter to Edwards Pierrepont, relative to a bust of Presi¬ 
dent Woolsey of Yale . . . “but I won’t surrender my place 
to you even for a bust.” 

That he thoroughly enjoyed himself as Chief Justice after 
the first few months of acclimating himself is evidenced by 
numerous letters. On May 13, 1876, he wrote: 

81 Mrs. M. G. Lamb in Harpers, February 1876. 

82 To J. T. Waite. 
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It is a pleasure to be assured that what I am doing 
meets the approbation of those whose opinions I value. 

The place I hold is beyond question the highest in the 
land. My greatest ambition will be satisfied if I am 
found equal to its requirements. Such words of com¬ 
fort as you have sent make me only the more anxious 
to succeed.®* 

And again on October 21, 1877, he speaks of his “satisfied 
ambition”®^ and “I have reached the height of my professional 
ambition which is the only ambition I ever had.”*® These 
letters indicate his growing satisfaction and confidence, as 
well, perhaps, as an answer to those who suspected him of 
presidential aspirations during this period. But overworked 
as he was, Waite took time to reply to a letter of a small boy, 
Charles Rhodes, on March 6, 1875, and to a little girl who 
wrote for stamps: 

My dear Millie, 

I have your letter of 26 February and have been try¬ 
ing all the time since to get for you a collection of 
stamps. It is a penal offense to use departmental stamps 
except upon the business of the offices. The heads of 
departments, on that account are unwilling to let them 
go even as specimen. I told the Chief Qerk in the Attor¬ 
ney General’s office, however, that you would be sure to 
paste them in your book and keep them there, and he 
thereupon gave me a full set for his department, which 
I enclose you. ... I send some foreign stamps which 

have just come. . . . The two are French—^the four 
Italian.®® 

These characteristics of tact, courtesy, modesty and 

diligence combined to make of Chief Justice Waite a great 
administrator. 

To A. M. Jones. 

To A, L. Bachus, 

35 To Dr. A. F. Bissell. 

3 ® March 27, 1875. 
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“A GOOD JUDGE” 

“Those who knew him longest loved him the most . . . 
no citizen was ever more . . . sincerely esteemed for 
the purity, gentleness and uprightness of character, for 
the warm grasp of his hand, and the warmer, sincere 
sympathies of his great heart. [He] faithfully illus¬ 
trated what . . . may ... be accomplished by a well 
rounded and well ordered life.” 

—Toledo Produce Exchange, 

Toledo papers, March 23, 1888. 

T he enormous amount of work required of the Chief 

Justice at that period in American history made some 
sort of diversion an absolute necessity. Numerous 
letters of Waite’s speak of the “continued drag” of his work, 
and “were it not for the relief I get in society, I should come 
to be a machine and that alone.”^ Fortunately, the Waites 
were socially inclined. This chapter will be devoted, then, to 
the Chief Justice’s home and social life, to some of his civic 
and political interests, to the personal side of his life and to 
a brief consideration of the circumstances of his death. 

Upon arrival in Washington, the Waites took up their 
residence on H Street, in the home of J. C. Bancroft Davis, 
then Minister to Germany. On October i, 1877, the Chief 
Justice bought and moved to a large three-story red brick 
residence on I Street. According to a Washington cor¬ 
respondent of the period* the home of Waite was surrounded 

1 To John Turner Waite, January 23, 1876. 

® Chicago Legal News, XX, 318. 
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by residences of such men as John W. Foster, J. W. Thomp¬ 
son, Secretary Chandler, Fernando Wood and Governor 
Thomas Swan. On the lot next door the Mexican legation 
was being built. 

The correspondent who interviewed Waite walked home 
with him from the Court. Upon arrival there the Chief 
Justice led the newspaper man up the steps and into the hall. 
On the right was a comfortable but simple parlor. Back of it, 
through folding doors, now half open, could be seen the 
library filled with handsome bookcases, in which were many 
well worn volumes on all sorts of subjects, mainly literature, 
and books of travel. There were comfortable divans and 
lounges, and on the floor lay a paper-back novel apparently 
just finished and tossed aside. 

“You have plenty of room,” remarked the visitor. 

“Yes,” said the Chief Justice, “but I manage to keep 
them all pretty full.”® 

This careless reply touched the keynote of the Chief 
Justice’s life, for not only was he socially inclined but social 
exactions upon a Chief Justice at that time were very great 
indeed. “Scarcely an evening passes that he is not expected 
to be present at a dinner or reception.” Waite was prominent 
socially not only because of his exalted rank “but quite as 
much on account of his culture and good fellowship.” 

The Waites were prominent socially both before and after 
his appointment and the many friends of the family were 
always greeted with heartiness and cordiality. Waite’s old 
friends of the Maumee valley were especially welcome at his 
home in Washington. The training, breeding and good sense 
of Mrs. Waite made her a valuable addition, indeed a balance 
wheel in the social machinery of the capital, in the day when 
such ladies as Mrs. Belknap and Mrs. Williams (wife of the 

® March 6, 1877, Waite wrote “we have a full house and we are enjoying 
ourselves immensely.” To his brother Richard. 
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Attorney General) were vying for supremacy. The quiet 
dignity and culture of Mrs. Waite and of Mrs. Rutherford 
B. Hayes, a little later, was a tonic to the social life of Wash¬ 
ington.* In the words of one of the many guests in their 
home, we understand that “the home of the Chief Justice 
has been one of the most delightful in Washington.” 

Mrs. Waite’s formal weekly receptions were always well 
attended and her special entertainments brought together 
some of the most brilliant people of the period. Mr. Foster, 
former Minister to Russia whose residence was alongside 
that of the Chief Justice’s, says: 

The Waite mansion has been one of the most hos¬ 
pitable houses in Washington. No official of the gov¬ 
ernment met the expectations of the social world more 
generously or with more becoming graciousness than 
the Chief Justice. Besides the many state dinners and 
receptions his home has never been free of guests, and 
was usually crowded with them. He and his family 
never forgot the friends of earlier years. . . . Scarcely 
a day passed that one or more of these was not an in¬ 
formal guest at his table, and certain visitors were regu¬ 
larly expected on fixed days at dinner. One of the 
noblest traits of the Chief Justice was the simplicity 
of his character, and the modesty with which he bore 
the dignity of his high office. While his parlors were 
thronged with the famous people of the capital at his 
receptions, there were always found in the same circle 
many persons of merit occupying the lower ranks of so¬ 
ciety ; and for these he had as warm and hearty a wel¬ 
come as for the great and titled. He was the same 
plain and unassuming gentleman to all with whom he 

* Statement in the New York World, from Scrapbook. Also. Harpers, 
February 1876. “It would do your heart good to see one Buckeye mis¬ 
tress of the White House. . . . Everybody is charmed with her, and we 
know they have good reason to be. Mrs. Waite . . . was able to attend 
the dinner at the White House with the President.” Waite Letters, March 

12, 1877- 
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came in contact and had for everyone, high or low, 
the same frank and cheerful greeting.® 

Much of his correspondence indicates considerable social 
activity in spite of the long illness of Mrs. Waite, due to a 
fall which she received in September 1875, and which in¬ 
capacitated her for nearly two years. The friendship between 
the Waites and President and Mrs. Hayes which began years 
before in Ohio continued through the years in Washington 
and the Chief Justice speaks frequently of his “usual Sunday 
visit to the White House.” 

A letter written by the Chief Justice to Dr. A. F. Bissell, 
October 21, 1877, is enlightening as a commentary upon the 
home life of the Waites, upon their living habits, as well as 
upon the conditions under which a Chief Justice had to live 
at that time. Dr. Bissell had requested that Nany, daughter 
of the Chief Justice, be permitted to accompany the Bissells to 
Europe, and offered to bear all expenses. Waite hesitated be¬ 
cause he was poor. 

The truth is Dr., I might have been rich, but am 
poor. I have reached the height of my ambition . . . but 
the government compels me substantially to pay my 
own expenses. For the first time in my life, I really 
have been made to feel that I must count the cost of 
everything. 

It always gives me the greatest pleasure to gratify 
the wishes of Nany and her mother, but I must some¬ 
times say no. I really don’t like the idea of having 
others pay the expenses of the enjoyments of my 
daughter but the poor girl’s heart is set upon being 
with you and your good wife and Flo and I cannot 
say “no.” The “yes” is [spoken?], understand upon 
the express condition that she pay all her expenses 
except those for travelling and living. . . . Neither you 
nor Mrs. Bissell must omit under any circumstances 
to see to it that all extras are reported to and paid by 

Lamb, loc. cit. 
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me. You have laid me under so many obligations for 
your kindnesses to me and mine, that I really feel as 
if this was more than I ought to consent to, but I have 
not the heart to disappoint Nany, and I cannot but 

think that if I did, others might feel the disappoint¬ 
ment too. 

And so, after much hesitation and I fear some dis¬ 
appointment because of it, I write to say that Nany’s 
wishes shall be gratified and that there are no others 
to whom I would more cheerfully commit the one I 
love so well than you and yours. 

The suggestion to the effect that the government practically 
compelled Waite to pay his own expenses, contains more 
truth than may, at first, be realized. A year after being ap¬ 
pointed to the bench he wrote: 

It is quite inconvenient for me, at this time to send 
you a check for the ... Smith fund . .. [Later] I hope 
to . . . add my mite to the good cause. It is awfully 
inconvenient to be poor.® 

On May 14, 1876, he replied to a request for some financial 
help from an old friend: 

I never wish I was rich so much as when I receive 
letters like yours. . . . Nothing would give me more 
pleasure than to be able to send you a check for the 
amount you require to relieve you from your present 
embarrassments. But as you well know I was always a 
free liver—and although I was always in the receipt 
of a liberal income, it went about as fast as it came in. 

I find myself as a consequence here, with very little be¬ 
sides my salary to depend upon. The salary though 
nominally considerable, is in fact too small for the pur¬ 
poses which it is expected to maintain, and I find it 
requires the greatest care and economy to make it, 
when added to my income otherwise, go around. . . . 

It costs me great pain to be compelled to write this. 

® To Professor Benjamin Silliman of Yale, July 2, 1875. 
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But so it is—I never had the faculty of saving money 
and this is the result. . . J 

This is a fair sample of the scores of requests which came 
to Waite during almost every month of his chief justiceship. 
Most of them asked money, others aid in securing appoint¬ 
ments, letters of recommendation, and one man even asked 
for an overcoat to whom the Chief Justice replied: 

I am sorry that I have no overcoat to spare and 
therefore cannot supply you. Last summer while in 
Lyme, I made a general distribution of all the clothes 
I had to spare among some needy over there and there 
is nothing left. 

But Waite enclosed a check anyway and added: 

Enclosed is a mite which I hope may be of some 
service.® 

On April 20, 1878, he had written to the same man as fol¬ 
lows : 

My dear Will, I am almost as poor as you are, but 
enclosed is ten dollars. 

That the salary which was then paid the Chief Justice was 
woefully inadequate is indicated by the number of times 
Waite himself had to call upon friends for loans. At first he 
could offer some collateral such as stock in a gas company or 
street railroad, which was part of a small estate acquired 
during his legal practice, but as time went on this small for¬ 
tune dwindled to nothing, until Waite was almost desperate 
for funds to pay rent and other expenses in Washington. 
November 6, 1875, writing to H. S. Young, son of his for¬ 
mer law partner, he said: 

I have checked on you today for $1,000.00. Please 
pay it when it comes. Have asked your father ... to 

" To W. S. Herold. 

* To My dear Will, November 25, 1878. 
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make the account good. I preferred checking on you 
than on him direct. 

For this he transferred a gas bond for the amount, and used 
the money for house rent. 

A month later, in December 1875, he borrowed $3,000 
from the bank, transferring three more of his bonds. He 
wrote at that time, “the cost of living here is eating up my 
very vitals.”® 

November 14, 1877, he borrowed $3,500 more from his 
former partner Young. He adds: 

Henceforth I shall keep my living expenses within 
my salary and you may let any other call I make on 
you go by protest. 

A year later, he wrote Young again saying: 

There is no use concealing the fact, I am compelled 
to have $1500 and know of no other way to get it than 
to ask you to let me have it. I thought I had called 
upon you in this way for the last time, and supposed I 
had guarded against this particular necessity, but have 
been mistaken. An explanation of the cause for it will 
do no good. It exists, and if I cannot get the money 
in one way, I must in another. It is mortifying. . . . 

The only way I can repay it is by ordering Gloyd to 
sell at once enough of my real estate at any price . . . 
and to hand you the money. . . . There is no help for 
it . . . what can be done must be. Nobody knows how 
reluctantly I am making this request except myself, and 
now I say, in all sincerity, that if you think I have 
already drawn too heavily on your friendship, say so 
frankly at once and I shall not blame you in word or 
thought. I am only surprised that you have been so pa¬ 
tient. I have enough to pay this . . . even at the lowest 
valuation [of his real estate] . . . and a good deal 
more. I shall order the sales made at once and at any 

price. 

9 To J. M. Gloyd. 
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Immediately Mr. Young came to Waite’s rescue and would 
not permit him to dispose of his real estate at the then ex¬ 
isting low prices, whereupon Waite wrote: 

My dear Sam, 

Was there ever so good and kind a friend as you. 
Your kind, cordial letter went clear down into my heart, 
and I am not ashamed to say that I could not keep back 
the tears while reading it. When I got through, I put 
my head down'upon the table and went over all the 
forty years of unbroken friendship. It was rich in pleas¬ 
ant memories, and I was none the worse for recalling 
them. ... I shall write Gloyd to sell when he finds a 
good opportunity. ... I must not leave debts behind 
me. Amelia [wife] and Nany [his daughter], if they 
outlive me will have hard work enough to take care of 
themselves without worrying about debts. 

Five months later, April 5, 1879, he wrote: 

My dear Gloyd, 

I find I must have a little money to keep me alive 
until vacation when I can go into a hole and live cheap. 

Will you endorse the written note. ... I was in hop>e 
the note on the Walbridge lot would have been paid. 

If it had been, I could have tided over until next month. 

Six months later he wrote again to Young: 

My dear Sam, I hoped when I parted with you at 
Toledo, that I should not be under the necessity of 
availing myself of your kind offer then made, but I 
find I must. I owe but two debts except that to you. 

One is for $900 and to a person whom I ought not to 
be under obligation to. ... I shall need also five or 
six hundred dollars more to make me perfectly easy in 
the matter of household expenses. ... I am very much 
afraid you will think this is a larger draft on your kind¬ 
ness than I ought to make, but I should . . , be . . . 
glad if you could let me out . . . of the difficulties in 

To S. M. Young, November 10, 1878. 
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which I am placed for the present. . . . You know .. . 
that I cannot pay until I can sell something. ... I can 
assure you . . . that we are all more economical in per¬ 
sonal expenses than we have ever been before. There 
are expenses incident to the position I have which I 
cannot well control. ... Be assured that it would make 
no particle of difference in my personal friendship if 
you say “no.” You will always be to me in the future 
what you have been in the past, the best and truest of 
friends.'^ 

On December 7, 1879, he replied to Young’s letter grant¬ 
ing his former request: 

You don’t know how much good your letter of the 
31st October did me . . . when it will be paid, I don’t 
know. ... I may be able to sell some of the lots which 
call so regularly on me for taxes and give out nothing. 

A month later, he again borrowed $400 from his friend 
Gloyd, hoping to be able to meet it when it came due in 
the summer, at which time he had “always been able to 
catch up a little.” 

Four months later. May 10, 1880, he again writes to 
Y oung: 

In accordance with your permission, I drew upon 
you last Monday for four hundred dollars, and regret 
that I must follow it with another today for two hun¬ 
dred. I thought the first would surely be enough, but 
the odds and ends . . . amount to more than I thought 

they would. 

On November 5 of the same year he again wrote to Young: 

There is no help and I must impose on your liberality 
once more with a draft of $500.00. I have tried to get 
along without it but it has to come. 

Two months later, January 5, 1881, he writes Young 
again: 

To S. M. Young, October s, 1879. 
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There is no use talking. I have got to draw on you 
again, and this time for $750.00. If it is within the 
power of man to prevent this will be the last time at 
least for a year. The truth is it is impossible for me 
to keep my expenses down and live as I must in a 
house. I am compelled to overrun my salary in spite 
of everything I can do just about the amount of my 
house rent. 

This condition attended the Chief Justice throughout his 
tenure. When he died, he was poor, and two funds were 
raised for his family, one by the bar of New York and the 
other by the bar of the country which enabled Mrs. Waite 
to live in comfort after his death. 

For Waite it was a great financial sacrifice when he ac¬ 
cepted the chief justiceship. His private papers show that 
the year before he went on the bench his income was $26,- 
427.16. Of this $25,558.16 came from his legal practice; 
$615 from stock dividends and $254 from rents. After all 
taxes, rents, interests, exemptions, and incidentals were paid 
he had a taxable income of $14,331. But the Chief Justice’s 
salary at that period was only $10,000. It is a sad com¬ 
mentary upon American democracy that in a time when 
waste, extravagance, even corruption in high governmental 
places, were not rare, that the great office of Chief Justice 
should be permitted such a status. Joseph H. Choate, speak¬ 
ing on the occasion of Waite’s death, said: “He has worked 
hard all his days, has lived well and honorably among men, 
and he has died poor. Why, sir, it is a reproach to our civili¬ 
zation, to our government and to our people that the federal 
judges are not honorably sustained. . . .’’'® 

In spite of his continued financial embarrassments, the 
Chief Justice often gave to charity. There are numerous 
instances of his giving small sums to individuals and to or¬ 
ganizations of various kinds. At the same time he educated 

12 Letter of M. R. Waite, grandson, to author, April 26, 1033. 

» Memorial of the bar of New York City, March 23, 1888. 
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the daughter of his boyhood chum, J. Alexander Hart of 
Cleveland, and sent her abroad to study voice under some 
of the great teachers in Rome and elsewhere. H,e main¬ 
tained her four years abroad at considerable self-sacrifice 
because Hart, who had had reverses, physical and financial, 
was unable to do so. Letters to Hart and the daughter, and 
about her to his classmate, Edwards Pierrepont, then Min¬ 
ister to England, are illuminating of Waite’s personal char¬ 
acter, and show his strong devotion to his friends. 

So self-sacrificing was he that he was often imposed 
upon. In 1879, more than seventeen years after Waite ran 
for Congress against James M. Ashley, a man named Lat- 
shaw wrote him requesting $50 for services rendered Waite 
during that campaign. The Chief Justice wrote: 

Of course if you think you should have received com¬ 
pensation for your services in the Ashley campaign, I 
will pay it. I supposed we were all at work for the 
good of the cause. ... I had no reason to suppose 
you expected pay from me. ... I regret to hear that 
you made any enemies or suffered any loss on account 
of the part you took in that campaign.^* 

Waite considered this an imposition for he wrote to J. M. 
Gloyd, February 2, 1879: “I am glad the Latshaw matter 
is off my hands. I suffered the imposition with my eyes open.” 

By the time the appointment was made, the four children 
of the Waites had grown up. The eldest son, Henry Selden 
Waite, had died in Toledo a year before the appointment, 
and the widow, two sons and daughter, lived for a time with 
the Chief Justice. Edward T. Waite had taken his father’s 
place in the old law firm in Toledo, while C. C. Waite soon 
became president of the Columbus, Hocking Valley and 
Toledo Railroad Company. Mary F. Waite, Nany, as she 
was called, the only daughter, lived with them in Washing¬ 
ton. There she was one of the most lovable of the younger 

Waite to Latshaw, January 17 , i879- 



“A Good Judge” 


287 

set, but because of her religious nature enjoyed church ac¬ 
tivities more than the usual social occasions. For a number 
of years she had charge of the “men’s meeting” in the local 
church and was rarely absent from the Tuesday night pro¬ 
grams. She was a favorite of her father and she and Mrs. 
Waite accompanied him on nearly all his travels, especially 
when he went upon circuit.^® 

The suggestion above of the friendship of the Bancrofts 
and Waites recalls an interesting story told by Bancroft him¬ 
self. In his History of the Formation of the Constitution, 
Bancroft had carefully developed what he considered an im¬ 
pregnable theory that 

the adoption of the Constitution is to be the end for¬ 
ever of paper money, whether issued by the several 
states or by the United States, if the Constitution shall 
be rightly interpreted and honestly obeyed. 

Waite was fully aware of the historian’s view on this matter 
for he had heard it expounded on more than one occasion. 
The night before the Supreme Court was to hand down the 
legal tender decision in Julliard v. Greenman^® Waite met 
Bancroft at a reception and invited him to the courtroom 
to hear the decision. The next morning, March 3, 1884, the 
two men, Waite maintaining a respectful silence, walked to¬ 
gether to the Supreme Court chambers and separated at the 
door, the historian “never doubting the nature of the de¬ 
cision.Mr. Bancroft was no doubt prepared to enjoy an 
opinion embodying the principle he had so diligently devel¬ 
oped. But the rest is best told by Bancroft himself, in a 
letter to Waite dated Washington, D. C., May 6, 1884: 

I was greatly obliged to you when you put it in my 
power to listen to the opinion of the Court as delivered 

15 New York City paper, in Scrapbook. A fifth child, George Francis, 
died in infancy, aged nine months, January 20, 1846. 
no U.S. 421, 1884. 

M. A. D. Howe, George Bancroft, 297. 
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by Mr. Justice Gray on the issue of paper money. 
The respect and affection that I have for you leads me 
to say to you that I never in my life have been so sur¬ 
prised as when I caught the nature of the decision of 
the Court. I had before its delivery given the most full 
attention to the subject and had expressed in my His¬ 
tory of the Formation of the Constitution the conclu¬ 
sion at which I arrived. I have again examined the 
question and have been perfectly reassured that the 
historical statement I had published is entirely correct; 
and not only so, I think I have the means of prov¬ 
ing to the satisfaction of every one of the majority 
of the Court who will calmly and fairly listen to a 
questioning of its opinion that the ground which I took 
is the only correct one. ... I do not myself think 
there is any doubt whatever about the meaning of the 
Constitution but I have put together in my mind, and 
shall soon put it upon paper, the grounds for this be¬ 
lief and shall make them public.^® 


Bancroft’s views were afterwards made public in his “A 
Plea for the Constitution of the United States Wounded 
in the House of its Guardians.” Waite, one of those guard¬ 
ians, was among the majority in this case. 

When Waite went upon the bench he was assigned to the 
Fourth Circuit, comprising the states of Maryland, West 
Virginia, Virginia and the Carolinas. He also substituted 
for Justice Hunt in New York when Hunt was ill and unable 
to attend. It was upon a journey to Baltimore upon legal 
business that an incident occurred which resulted in what 
is known as the “Ugly Mug” story.“ Waite, who enjoyed a 
good joke even at his own expense, told the story to all his 
friends and it had a wide circulation in Washington society. 


Harpers Handy Series, February 5 , 1886. 
the Court, however, was not always of so little avail. See his aid 

PolvKaniy Case, supra, Chapter xiv. ^ 

iJac hv the Washington correspondent of the Chicago News, date 


unknown, from Scrapbook. 
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He had an imperative engagement in Baltimore and like 
all “great men he is proverbially absentminded.” He went 
up to the Court and then walked down leisurely to the Balti¬ 
more and Ohio depot, which was only a short distance from 
the capitol. When he arrived at the station he had about 
ten minutes in which to buy a ticket and get on the train. 
As he came up to the ticket office he discovered to his horror 
that he only had a few cents in his pocket. He had forgotten 
to provide himself with money for the trip. He looked around 
the waiting room but saw no one he knew. What was to be 
done must be done quickly. He got in line and filed up to 
the ticket window, and when he reached the agent the Chief 
Justice smiled an awful smile across the full width of his 
large mouth and asked the ticket agent if he knew him. 

“No, I don’t,” snapped the agent, “and what is more, I 

don’t want to. What do you want?” 

“I want a ticket to Baltimore and return. I am the Chief 
Justice of the Supreme Court. I have no money with me. It 
is purely accidental. I can give you my personal check.” 

“Oh, I know you. I know all the bloods, but that dodge 
won’t work on me. I have just had two members of the Cabi¬ 
net try to bilk me out of tickets and no Chief Justice dodge 
gets me. Take your ugly mug out of the window and get 
out of the way of people who have money.” 

The Chief Justice glared. He could not fine the young 
man for contempt of court, and he felt worse, he said, than 
if he had been a real fraud, and he blushed and perspired 
so that the agent had his firm belief strengthened. 

Waite dashed out of the station to try to find someone who 
could identify him. He had only five minutes left, but not 
enough time to run to the capitol. Hte could see no one, but 
across the street was a saloon and a restaurant. He rushed 
across the street but paused at the door. What if he were 
seen going into a common saloon? What would people say, 
and anyway perhaps no one there would know him. Locating 
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a private entrance he dodged in there and frantically in¬ 
quired of the proprietor, “Do you know me?” 

“Yer bet yer head I do, yer Honor,” said the Irishman 
behind the bar. “Ye are the boss of the Shuprame Court. 
I see yer ivery day goin by here on the cars.” 

“Will you cash my check? I have no time to explain.” 

Here Waite grabbed a piece of paper and a pen and began 
to scribble hastily. 

Shure I will. I’ve seen old boys off on a tear before 
get out of money. Trusht me sor. Is it a twenty yer 
want? Here it is. Will you have a drop before ye run? 

But before another word could be said, the Chief Justice 
had snatched the money and was running across the street. 
In the meantime the agent had learned of his mistake and 
was all politeness when he saw Waite returning with the 
money. Waite barely made the train but he had not “had 
such a shock to his dignity since he went upon the bench 
of the Supreme Court.” 

In civil and social affairs the Chief Justice was active 
throughout his life. He continued even after his appointment 
to participate in civic, religious, educational, and philan¬ 
thropic enterprises. He was a trustee of the John F. Slater 
Fund and the Peabody Fund for Southern Negro Educa¬ 
tion for a number of years; of the Smithsonian Institute; 
of Kenyon College; member of the board of the Soldiers’ 
Homes; and was on the governing board of his alma mater, 
Yale University, from 1882 until his death. In this position 
he did signal service to the corporation not only because of 
his wise counsel but especially in financial matters. 

He was a vestryman in the Protestant Episcopal Church 
for a number of years, and was a regular attendant at church 

20 See President Dwight’s tribute to Waite in Memories of Yale Life 
and Men, 436-57. His letters indicate that an enormous amount of his 
time was taken up with his many outside activities. The correspondence 
alone in such matters must have consumed a great deal of time. 
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services throughout his life. He also was president of 
.\merican Institute of Civics, a non-partisan movement for 
political education."^ During his tenure he administered the 
oath to Presidents Hayes. Garfield, Arthur and Cleveland. 
But his corre5f)ondence indicates that his interest in national 
p)olitics went far beyond his formal duties to the Pre^jident- 
In the success of Hayes and Garfield he was very much in¬ 
terested. We have already seen something of the interest 
which he took during the Hayes term. Hayes was inaugu¬ 
rated March 4, 1877. By Mar-ch 1879 the parties were look¬ 
ing forward to the next campaign. There was considerable 
talk of a third party. On March 16, 1879, Waite wrote: 

Politics is now in the midst of the stage of fermenta¬ 
tion and yesterday Frank Scott appeared on the stage 
to help engineer the Greenbackers. I don’t know what 
he \\*ant5, but it is prem* certain from the general apH 
pearance of things that the “little” part>* is determined 
to make the most of itself. . . . They pitch themselves 
onto the I>emocrats for two reasons: first, they are 
the party really in power, and second, the Republicans 
are apparently making them no trouble. The fight will 
be hot this week all around the board. 

It is pleasant under such circumstances to be where 
politics don’t worry, though I must confess I shall 
look upon the first effort on the part of the majorin* in 
both houses to exert their powers against the Presi¬ 
dent. There are some dangerous shoals ahead. Pro\*i- 
dence has had a good eye on us. however, heretofore, 
and I am hopeful he will pilot the old ship out of the 
breakers.” 

On April 3, 1880. he wrote: 

He \4-as in considerable demand as a speaker but was compelled to 
forego that activity many tiines- He spoke at the Tc^ms Hopkins Univer¬ 
sity on "*]chn Marshall” May 16, 1^4, and gave the principal address 
at the unveiling of the statue of Marshall at the C^hol in Washingtofu 
" To S. M. Young, March 16, 1879L 
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No one can tell who the next President is to bci 
The chances seem to be just now in favor of General 
Grant as the Republican nominee, though the contest 
is very excited. I think too that he will be elected if 
nominated, but just now considerable opposition is 
being developed. 

No one can tell who the Democratic nominee will be 
just at present ... the party is quite at sea.** 

This was two months before the conventions met to choose 
their candidates. On May 8, 1880, Waite wrote to Wag¬ 
goner : 

The political pot is boiling. It looks now as though 
Grant and Blaine would lead the Convention, if Grant 
concludes to let his name go in at all. Sherman seems 
to have made a mistake in his Toledo management, 
but I doubt if the man lives who can make the conflict¬ 
ing elements harmonious there. 

On May 31, he wrote Young: 

The clans at Chicago seem to be at fever heat. Blaine 
can’t go anywhere unless he carries excitement with 

him. 

On October 16, 1880, after the nomination of Garfield 

and Hancock, he wrote: 

I sincerely add my cheer to yours, but we must all 
take care to see that our opponents don’t have the last 
hurrah. Everything now is lovely, but the second of 
November must not be forgotten.** 

He then added by way of postscript: 

The Herald seems to have come to the conclusion 
that Garfield is to be the winning man. 

October 17, he wrote: 

I did some time ago hear the news from Maine, 
and it was not good. Since then I have heard from In- 

23 To H. A. Spaulding. 

2 * To Park Matthewson. 
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diana. Have you ? The Democrats now coi^lain that 
the Republicans had the most money there. How sad. 

But enough of this. The election is one of the most 
exciting, I have ever known. Both parties are exert¬ 
ing themselves to the utmost and the result I consider 
still in doubt, though the recent successes in Ohio and 
Indiana give the Republicans great encouragement. 
Before this reaches you, I hope we shall know with 
certainty the result. Whichever party wins, I want the 

victory decisive.*® 

Three days after the election, November 5, 1880, writing 
to Young he said: 

Hasn’t the election come out gloriously, and hasn’t 
Garfield proved himself a man and a great one too? 

I feel now as though we have got an end of the war. 

The solid South is or will be broken, and we shall here¬ 
after have some other politics than sectional. Lucas 
County is something to be proud of once more. 

The victory, however, was not “decisive.” To Park Matthew- 
son again Waite wrote on November 21, 1880: 

The relations between Mr. Hayes and General Gar¬ 
field are of the pleasantest kind. . . . 

The victory was after all a close one, but it will stick. 

We shall have the House by a small majority, but they 
will keep the Senate two years more at least. Garfield’s 
four years will break up a solid South. Already they 
say loud enough to be heard that the Republicans can 
do more for us than the Democrats. A little encour¬ 
agement will, I am sure, add to this sentiment, and 
when I see that our country is no longer sectional, I 
shall feel that the war is at last over. 

How near that disgraceful fraud in relation to the 
Chinese letter came to beating us.*® 

In the spring and summer of 1885 Chief Justice Waite 
after an illness of several weeks took a vacation in England 

To John Poag. 

To Park Matthewson, November 21, 1880. 
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to recuperate. Mrs. Waite accompanied him. There was some 
critical discussion of Waite’s reception in England by the 
New York Evening PostN the Albany LawJournal^^ Central 
Law JournaP^ and possibly other periodicals of the country. 
This criticism grew out of the fact that Waite was not given 
a public dinner by the London bar, and out of a statement 
from the London Truth: 

Considering the warm reception accorded to Lord 
Coleridge and his companions in America two years 
ago, 

Truth bewailed the fact that no “public recognition” of his 
(Waite’s) visit to England, “although he spent more than 

two months in England,” had been given. 

The most caustic criticism of the reception paid Waite 
was contained in 21 Central Law Journal, 302 which as was 
soon afterwards discovered was based upon a misunderstand- 

ing. 

We have read considerably lately about the decline in 
legal business in England; but we have not supposed 
that the English bar were in such straits as not to feel 
able to give a free lunch to the Chief Justice. ... If 
it is due to hard times it is excusable; if not, it was 
shabby. . . . When Lord Coleridge was in Washing¬ 
ton he was invited to a seat upon the Supreme Bench 
—an honor which it is believed had hitherto been 
accorded to no person not a member of the Court. He 
testified his appreciation of it, we are informed, by tak¬ 
ing a nap during the proceedings. 

As a matter of fact Waite was well received in London and 
in other parts of England during his two months stay. When 
Lord Coleridge learned of his presence in the hotel he 
promptly invited Waite to come next day to the House of 
Lords and to sit with him upon the bench. The next day 

5.1885. 

2® July 18, 1885. 

29 Vol. XXI, p. 302. 
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Waite took a hansom at the hotel and arrived at the House 
of Lords and waited in the lobby until the Lprd Chief Jus¬ 
tice was ready to receive him. Coleridge and Justice Matthews 
accompanied by Waite went upon the bench and Waite was 
introduced to the members of the bar. He took a seat beside 
the Lord Chief Justice, was handed the ancient documents 
which were cited in the case at bar. The London Titnes said : 

The Chief Justice appeared to be very much amused 
and interested in the quaint ceremony which took place 
. . . and . . . reception of the new Queen’s counsel.®® 

The Waites were urgently pressed to make their residence 
with Coleridge during their visit but they chose the freedom 
of the hotel. But the Lord Chief Justice got together all 
the prominent lawyers and judges who were not at the time 
on circuit duty and gave the Waites a dinner. 

Waite also was entertained in London by Lord Brownell, 
and when he went into the country he was met by several 
judges on the circuit, Baron Pollock at Lincoln, and Justices 
Matthews and Wills at York. The bar of the Northeastern 
Circuit were insistent that the Waites dine with them but 
they declined. Waite afterwards in a letter to Lord Coleridge 
expressed thanks for the splendid way he was received every¬ 
where he went.®^ 

The Albany Law Journal closes this long discussion with 
words which fairly characterize Chief Justice Waite. The 
Journal said it was no wonder that the London Truth got 
the impression it did of the reception paid Waite for he was 
travelling 

as a valetudinarian; he is moreover a diffident and un¬ 
assuming man, and one neither likely to attract nor en¬ 
courage social attention. 

Albany Law Journal, XXXII, 62. 

SI For the correspondence between Coleridge and Waite, and editorial 
comments of the London Times and London Law Times, see Albany Law 
Journal from July to December 1885. 
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As to Waite’s taking the cab to the Lords and waiting until 
Lord Coleridge was ready for him, the Journal said: 


While we think such abnegation as this very likely to be 
misunderstood in England where so much depends upon 
ceremony and conventionality, we cannot but admire 
the simplicity of the Chief Justice. A more worldly 
Chief Justice would have sent his card to the Lord 
Chancellor and have waited to be taken to the House of 
Lords in the manner befitting as exalted a position as 
that of Chief Justice of the Supreme Court.®^ 


After two months rest in the countryside of England, 
Waite returned in good health and immediately entered upon 
his duties, taking on, as always, a heavy share of the work 
of the Court. He continued in good health until a few days 
before his death on Friday, March 23, 1888. On the pre¬ 


ceding Saturday evening the Chief Justice had attended a 
reception at the home of Senator and Mrs. Hearst. During 
the reception Waite’s coachman became ill and fell off his 
box, and in the excitement which followed Waite exposed 
himself bareheaded and in his evening clothes, in caring for 
the sick man and in the disposition of the horses. After a 
while, and at an early hour, feeling slightly indisposed him¬ 
self, he left the reception and walked home. The air was 
damp and a stiff chill wind was blowing. He awoke next day 
with a severe cold and remained in bed all day. On Monday 
he felt barely able to attend Court and would not have done 
so but it was the opening of the spring term and he was 
due to read the opinion in the Telephone Case. He was unable 
to read the opinion, however, and the task was performed 
by Mr. Justice Blatchford. Another reason why he insisted 
upon going to the Court, so the Chief Justice said himself, 
was the fact that Mrs. Waite, who was on a vacation in Cali¬ 
fornia, would be alarmed if she noticed in the papers that 
he was unable to attend court. One account said that special 


Albcifty Low JouthqI, XXXII, 62. 
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care was taken that no evidence of the Chief Justice’s illness 
should appear, and none of those who heard the opinion read 
suspected the real reason why it was announced by Blatch- 
ford. By Thursday the cold had developed into what was 
thought to be a light case of pneumonia, and several physi¬ 
cians were called in. But on Thursday evening the Chief Jus¬ 
tice received several callers, while his daughter went out 
to an entertainment. When the Chief Justice went to sleep 
it was thought that he was much better but at 3 a.m. C. C. 
Waite, who had come on from Cincinnati, was disturbed by 
noises from the sick room, and went and found his father 
breathing heavily. At 5 a.m. the nurse found him to be almost 
pulseless. The son and daughter were awakened and the 
physician sent for but in ten minutes the Chief Justice had 
passed away.®® 

After an impressive ceremony in the Hall of the House of 
Representatives on March 28, the funeral services took place 
in Toledo on March 29. Throughout the city were seen ex¬ 
pressions of sorrow in the half-staffed flags fluttering from 
all the places of business, and the general cessation of busi¬ 
ness indicated the great and widespread sorrow in Toledo. 
A special train brought members of the Supreme Court and 
of Congress, and another brought the party of Governor 
Foraker of Ohio. The fimeral train bearing the remains of 
the Chief Justice was due to arrive at 9 a.m., but long before 
that hour crowds began to gather in the vicinity of the sta¬ 
tion, and when the train drew in at 9:35 the embankment 
all along Summit Street was thronged with people, there to 
pay homage to their most illustrious citizen. After a simple 
service in Trinity Church, the doors were opened and five 
thousand people of the Maumee country filed through to 
view the remains of their old neighbor and esteemed friend. 

** Toledo Blade, March 22, 1888. 
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One of the best and most characteristic tributes to the 
Chief Justice came from his old friends of the Toledo Prod¬ 
uce Exchange. 

It is the immense circle of friends who knew him in 
private life, who are most deeply, tenderly touched and 
those who knew him longest loved him the most. Mor¬ 
rison R. Waite belonged to the people of this valley. For 
nearly forty years he went out and in amongst us. No 
citizen was ever more widely known or more sincerely 
esteemed for the purity, gentleness and uprightness of 
character, for the warm grasp of his hand, and the 
warmer, sincere, sympathies of his great heart. His his¬ 
tory, well written, would be the history of northwest 
Ohio. Every young man, especially, is indebted to him 
for having so faithfully illustrated what has been and 
may again be accomplished by a well rounded and well 
ordered life.®* 

It is difficult, indeed, to estimate the numerous contribu¬ 
tions of the Chief Justice’s life. His constitutional contribu¬ 
tions, and his administrative ability to some extent, at least, 
may be seen from the foregoing pages. His opinions were 
never long and involved, but simple, direct, and clear. He 
had a facility of expression which is the accomplishment of 
a logical well disciplined intellect. Carl B. Swisher, in his 
Stephen J. Field, Craftsman of the Law, says that Waite 
often found difficulty in finding words to express himself in 
a Supreme Court opinion and quotes a letter which Waite 
wrote to Field regretting that he (Waite) did not have the 
ease of expression that Field had. This is probably just a 
modest suggestion similar to another which the Chief Justice 
made to the same gentleman in a letter dated March 15, 1875, 

as follows; 

My dear Judge: 

Let me thank you for the copy of the opinion of the 
California Supreme Court in the Woman’s Suffrage 

Toledo papers, March 23, 1888. 
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case. . . . It is just what I wanted. What a happy 
faculty you have of remembering the right thing at 
the right time. I wish I had it. 

This, of course, has nothing to do with the ability to write 

clearly or to express oneself well. 

History may not place him among the most illustrious 
Chief Justices of the United States. His success was not at¬ 
tained because of any particular genius. His reward came 
through careful and painstaking toil, and, when he attained 
the supreme goal of his profession, he kept in mind the words 
of Webster in his characterization of Story, “Judge, judge 
the distinguished Judge,” and strove to emulate the record 
of his predecessors. His many great opinions, especially those 
like the Munn Case, Water Works Company v. Schottler 
and Stone v. Mississippi, which prevented the ravaging of 
society by corporate combinations, are sufficient to place him 
high in American constitutional history. While the purity 
of his private life entitles him to the characterization of his 
friend, Evarts, “he was a good Judge.” 
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societies, in Yale College, 20 
Sons of Liberty, 81 
South Carolina, 226 
Southern Latv Review, 233 
Staemphli, Jacques, as arbitrator, 89, 

104 

states, limitations on power of, 194. 
198, 199, 201, 212, 220 ff.-, po¬ 
lice power of, 201, 219 ff.-, 230, 
239; reference to, 207, 210: 
Marshall on powers of, 211; 
internal affairs of, 220; Justice 
Matthews on, 226, 227; con¬ 
trol over railroads, 231; inter¬ 
ference with federal commerce 
powers, 233; regulation of com¬ 
merce, 232 ff.-, taxation by, 
246 ff. 

Steedman, General, 74 
Stickney, Benjamin F., 30-1 
Stickney, One and Two, captured, 

79 

Stokes, A. P., 22 
Storrs, Henry, 9 
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Strong. Justice, on due process, 200, 
218 

suffrage, 160 ff, 

Sumner, Charles, 88, 127; on Waite. 

132 

Supreme Court, on commerce 
clause, 231 on corporate 

charters, 211 ; and the Dart¬ 

mouth College Case, 209 ff• I 
due process interpreted by, 
195 ff.\ duties of. 271 in¬ 
creasing business of, i 58 - 9 » 250; 
and the original package rule, 
240; jurisdiction of, 249; docket 
of, 250; on international law. 
252 ; Myers on history of, 

259; on polygamy, 242 ff.\ on 
police power, 219, 239, 240; per¬ 
sonnel, i; on taxation, 236 
246 ff .; on wharfage fees, 235, 
236; taken out of politics, 141 ff .; 
see also Chief Justiceship 
Supreme Court Chambers, 255 
Swayne. Justice, 265 

Tammany Hall, 55 
Taney, Chief Justice in License 
Cases, 199; interpretation of po¬ 
lice power, 199; on due process, 
200 

taxation. Chief Justice Bartley, of 
Ohio, on, 221; Marshall on 
states* power of, 211; police 
power over, 220, 221; in Vir¬ 
ginia, 227, 228; reference to, 
235; on telegrams, 236; by 
states, 237 ff., 246 ff.\ Waite 
on, 246 ff. ; purposes of, accord¬ 
ing to Waite, 248; U.S. notes 
exempt from, 247 
Taylor, the Rev. George, 78 
telegrams, taxation of, 236, 247, 248 
Telephone Cases, Waite’s opinion 
in. 255 

Tennessee, reference to, 225, 236, 

238 


Tenterden, Lord. British agent at 
Geneva, 89 
Thompson, W., 158 
Thurman, Senator, 127 
Ticonderoga, 5 
Tilden, Myron H., 42 
Tilden, Samuel J.. 2. 19. 23; class¬ 
mate of Waite, 19; Oberholt- 
zer on, 151 

Tod, David, character of, 60, 63 
Toledo, Ohio, 34 
Toledo Aid Society, 83 
Toledo Blade, 38, 40, 42, 47 - passim 
Toledo Produce Exchange, tribute 
to Waite, 276, 298 
Traylor, Melvin, 131 
treason, 253 

treaty, power of, 173, 226, 250; of 
Maumee, 28; of Chicago. 28; 
of Washington, 88 
trial by jury, 195, 196 
Trumbull, Jonathan, ii 
Tyler, S. H., m 

Union Party, 63 ff. 

United States Reports, Waite’s 
opinion on Telephone Cases, 

255 

Utah, polygamy in, 242 ff. 

Vallandigham, C. L.. nominated 
Governor, 69 ff. ; refugee, 81 
Vanderbilt family, 2 
Van Fleet, Colonel, 32 
Veeder, Van Vechten, 159 
Venturia, the, 234 
Virginia, 227 

voting, Negroes deprived of, 198 

Waggoner, Clark. 17, 19, 30, 57, 
68, 73 ff., 122, 123. 128, 270. 

273 

Waight, Richard, 3, 4 
Waite, Amelia C., 8, 9; community 
influence, 58; founds Toledo 
Aid Society. 83. 277 ff. 

Waite, C. C., 286, 297 
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Waite, D. Byron, 4 
Waite, E. T., secretary to father, 
95, 286 

Waite, Ezra, 7, 8 
Waite, George Chapman, 19 
Waite, Henry Matson, 4, 6, 8-10, 
II, 14-15, 16, 37, 44 
Waite, Horace, 25, 27, 34 
Waite, Horatio, 57 
Waite, John T., 6, 141 155, 158, 

159, 167, 276 

Waite, Marvin, 5, 6, 27 
Waite, M. R. (grandson), 5, 27 
Waite, Nany, reception at Charles¬ 
ton, 269 ff .; trip to Europe, 279; 
character of, 286-7 
Waite, Remick, 4, 8, 15 
Waite, Richard, 4, 7 
Waite, Richard (brother), 73, 75 i 
109, 271, 274 

Waite, Thomas, 3; the Regicide, 4 
Wayte, Henry, 5 
Walbridge, the Rev. D., 244 
Wallace, General Lew, 77 


Warren, Charles, 139, 177, 203, 212, 
218, 219, 227, 228, 233; opinion 
of Waite 171-2; on Munn Case, 
182, 183, 184 

Washington, George, 5, ii 
Way, Geo. B., 52 
Way, Willard, 33 
Wayne, Anthony, 12 
Weaver, S. P., iii 
West, Wm. H., 128 
Western Reserve, 6, 27 
Western Union Company, 233, 248 
wharfage fees, Harlan on, 235, 236 
White, Andrew, 52 
Williams, Geo., H., 123, 134 
Woods, Justice, appointed, 140, 272 
Workmen’s Compensation Acts, 254 

Yale College, 7, 8, 20-4, 290 
Young, Samuel M., 26, 34, 35, 39. 
42, 51; political activities of, 
52 ff., 272; aids Waite finan¬ 
cially, 282 ff. 
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